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Executive Summary

This draft Environmental Assessment/Regulatory Impact Review (EA/RIR) examines the environmental
and economic effects of an FMP amendment to restructure the North Pacific Groundfish Observer
Program (Observer Program). The proposed action is intended to address a variety of longstanding issues
associated with the existing system of observer procurement and deployment. At its February 2003
meeting, the Council approved the following problem statement for restructuring the Observer Program:

Observer Program Restructuring Problem Statement

The North Pacific Groundfish Observer Program (Observer Program) is widely
recognized as a successful and essential program for management of the North Pacific
groundfish fisheries. However, the Observer Program faces a number of longstanding
problems that result primarily from its current structure. The existing program design is
driven by coverage levels based on vessel size that, for the most part, have been
established in regulation since 1990. The quality and utility of observer data suffer
because coverage levels and deployment patterns cannot be effectively tailored to
respond to current and future management needs and circumstances of individual
fisheries. In addition, the existing program does not allow fishery managers to control
when and where observers are deployed. This results in potential sources of bias that
could jeopardize the statistical reliability of catch and bycatch data. The current
program is also one in which many smaller vessels face observer costs that are
disproportionately high relative to their gross earnings. Furthermore, the complicated
and rigid coverage rules have led to observer availability and coverage compliance
problems. The current funding mechanism and program structure do not provide the
flexibility to solve many of these problems, nor do they allow the program to effectively
respond to evolving and dynamic fisheries management objectives.

Since earlier attempts to restructure the program had not been successful, NMFS, Council staff, and the
OAC began to consider a stepwise approach. This was based on the concept that it might be effective to
undertake a less ambitious restructuring effort focused primarily on those regions and fisheries where the
problems of cost-equity and coverage are most acute. The intent was that once a restructured program
had been implemented successfully for some fisheries, the Council could decide whether or not to
proceed with expanding the program to include additional fisheries. The initial alternatives approved by
the Council in April 2003 reflected this approach, and focused primarily on the groundfish and halibut
fisheries of the GOA, with options to include BSAI groundfish vessels that currently have less than 100%
coverage requirements. In December 2003, the Council reviewed a preliminary draft analysis of the
impact of those alternatives that were focused primarily on the GOA.

As NMFS began to evaluate alternatives under this scenario, however, concerns arose that certain
operational and data quality issues would be difficult to resolve under a “hybrid” system and that, in fact,
some of these problems would likely become exacerbated under such a system. NMFS identified a range
of operational and data quality issues associated with the current model. These included the agency’s
inability to: determine where and when observer coverage takes place on less-than-100% observed sectors
of the fleet; match observer skill level with deployment complexity; reduce observer coverage for sectors
of the fleet that are now subject to 100% or greater coverage levels; and implement technological
innovations which might meet monitoring needs while reducing observer coverage costs and expenses.
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At the February 2004 Council meeting, NMFS described the above concerns and informed the Council
that the agency had determined that effective procedures for addressing observer performance and data
quality issues could only be addressed through a service delivery model that provided direct contractual
arrangements between NMFS and the observer providers. NMFS thus recommended that the Council
include an additional alternative to the draft analysis that would apply the proposed direct contract model
program-wide, so that all observer services in both the BSAI and the GOA would be provided by observer
companies through direct contracts with NMFS.

At its June 2004 meeting, the Council approved the suite of seven alternatives contained within this
analysis (which includes the comprehensive alternative recommended by NMFS) as well as options for
two types of fees: 1) an ex-vessel value fee and 2) a daily observer coverage fee. All of the action
alternatives would replace the current pay-as-you-go system (in which vessels contract directly with
observer providers to meet coverage levels specified in regulation) with a new program, supported by
broad-based user fees and/or direct Federal subsidies, in which NMFS would contract directly for
observer coverage and would be responsible for determining when and where observers should be
deployed. Under this proposed program, vessel operators in fisheries with less than 100% coverage
would no longer be responsible for obtaining certain levels of observer coverage specified in regulation,
but instead, will be required to carry observers when requested to do so by NMFS. Vessels and
processors in fisheries that require 100% or 200% coverage will continue to operate much the same as
they do today, except that NMFS will be responsible for observer procurement rather than the fishing
companies themselves.

Summary of the Alternatives

The six action alternatives are distinguished primarily by which fisheries would be included in the new
program, and are organized in ascending order from the smallest to the largest in terms of scope. Each
alternative represents a comprehensive program constructed from the following five program elements:

e Scope: Which vessels and processors would be included in the program?

e Coverage requirements: What levels of coverage would be required for each vessel, processor,
or fishery category?

e Funding mechanism: How would the costs of observer coverage be funded?

o Technological/equipment requirements: What types of equipment and technologies would
vessels be required to deploy in order to facilitate coverage by observers?

o Contracting process: How would NMFS contract with observer providers to obtain observer
coverage?

The alternatives under consideration are as follows:

Alternative 1. No action alternative. Under this alternative, the current interim “pay-as-you-go”
program would continue to be the only system under which groundfish observers would
be provided in the groundfish fisheries of the BSAI and GOA. Regulations authorizing
the current program expire at the end of 2007, meaning that no action is not a viable
alternative over the long-term. For this reason, NMFS recommends the addition of an
option to extend indefinitely the existing program for all fisheries not covered by the
preferred alternative. See Option 8§ below.
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Alternative 2.

Alternative 3.

Alternative 4.

Alternative 5.

Alternative 6.

GOA groundfish vessels only. Under this alternative, a new fee-based program would be
established for GOA groundfish vessels, including GOA groundfish vessels <60'.
Regulations that divide the fleet into 0%, 30%, and 100% coverage categories would no
longer apply to vessels in the program, and vessel operators would no longer be
responsible for obtaining their own observer coverage. Under the new program, NMFS
would determine when and where to deploy observers based on data collection and
monitoring needs and would contract directly for observers using fee proceeds and/or
direct Federal funding. The fee would be based on a percentage of the ex-vessel value of
each vessel’s GOA groundfish landings and would be collected through annual billing by
NMFS.

GOA groundfish vessels and halibut vessels only. This expands on Alternative 2 by
including halibut vessels from all areas off Alaska. Fees would be collected from halibut
landings as well as groundfish landings through annual billing by NMFS, and NMFS
would have the authority to place observers on halibut vessels as well as groundfish
vessels.

GOA groundfish vessels, halibut vessels and GOA-based groundfish processors. This
alternative expands on Alternative 3 by including GOA-based groundfish processors.
However, in contrast to Alternatives 2 and 3, fees would be collected by processors at the
time of landing, and fee proceeds would be submitted to NMFS on a quarterly basis.

GOA groundfish vessels, halibut vessels, GOA-based groundfish processors, BSAI
fixed gear catcher vessels (CVs), jig vessels, and BSAI pot vessels. This alternative
expands on Alternative 4 by including BSAI fixed gear CVs (longline and pot), jig
vessels, and BSAI pot catcher processors (CPs).

GOA groundfish vessels, halibut vessels, GOA-based groundfish processors, all BSAI
groundfish vessels <125', and all BSAI pot vessels. This alternative expands on
Alternative 5 by adding BSAI trawl CVs under 125', and BSAI trawl and longline CPs
<125'. Under this alternative, vessels with 100% or greater coverage requirements would
pay a daily observer fee and vessels with coverage requirements less than 100% would
pay an ex-vessel value fee.

Option 1: Include longline CPs >125'. This suboption would expand Alternative 6 by

including longline CPs >125’ operating in the BSAL

Option 2: Include non-AFA trawl CPs >125'. This suboption would expand Alternative 6

by including non-AFA trawl CPs >125'".

Option 3: Include BSAI trawl CVs >125'. (Staff recommends inclusion of this option).

Alternative 7.

Adding this option would allow all CVs operating in the BSAI to be covered
under a single uniform program. Without this option, the predominantly AFA
CV fleet (<125 and >125’) operating in the BSAI would be split between two
separate observer programs despite the fact that the two classes of vessels would
in many cases be fishing side-by-side and delivering to the same processors.

Comprehensive alternative: All groundfish vessels and processors and all halibut
vessels. This alternative would establish a new fee-based Observer Program in which
NMEFS has a direct contract with observer providers for all GOA and BSAI groundfish
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and halibut vessels in the Federal fisheries. Under this alternative, vessels with 100% or
greater coverage requirements would pay a daily observer fee and vessels with coverage
requirements less than 100% would pay an ex-vessel value fee.

In developing the alternatives, the Council also included several options that may be applied to more than

one alternative:

Option 4:

Option 5:

Option 6:

Exclude GOA-based inshore processors. (Alternatives 5 and 6). This option
would exclude GOA-based inshore processors from the program under
Alternatives 5 and 6. The effect of the alternative would be to establish a vessel-
only program for the covered fisheries in the GOA and BSAI

Establish an opt-in, opt-out provision for BSAI-based inshore processors.
(Alternatives 4 through 6). This option applies only if Option 4 is rejected. This
option would allow each BSAI-based processor to determine for itself whether to
opt-in or opt-out of the program. Processors opting into the program would pay
observer fees on all groundfish and halibut landings they receive and would
receive their observer coverage through the program. Processors electing to opt-
out would pay observer fees on only those landings received from vessels that are
participating in the program and would pay no fees on landings from vessels that
are not participating in the program.

Include CDQ fishing for participating vessels (Alternatives 5 and 6). Under
this option, vessels that participate in the program when fishing in non-CDQ
fisheries would continue to be included in the program when fishing CDQ. This
option would allow vessel operators to obtain their coverage through a single
program throughout the fishing year and would allow them to switch back and
forth between CDQ and non-CDQ fisheries without changing observers.
Without this option, vessel operators could be forced to switch observers and
observer providers when switching between CDQ and non-CDQ fishing and
would be obligated to pay two separate types of fees depending upon whether the
vessel is fishing CDQ or non-CDQ.

An additional option applies to the type of fee program selected.

Option 7:

Uniform fee program. (Alternatives 6 and 7) Under this option, a uniform ex-
vessel value fee would be required for all vessels and processors covered by the
program in place of the two separate fee programs that are contained in
Alternatives 6 and 7. Adoption of this option in conjunction with Alternative 7
would establish a program similar to the Research Plan that was implemented in
1994 and repealed in 1995.

Finally, NMFS recommends inclusion of an option to address the expiration of the existing program for
fisheries not covered under the preferred alternative.

Option 8: Remove 2007 expiration date for no-action fisheries. Under this option, the December
31, 2007 expiration date for the current program would be removed. This means that
under Alternatives 2 through 6, the Council’s preferred alternative would establish two
permanent programs: (1) a new program for those vessels or fisheries covered by the
action alternative, and (2) the permanent extension of the existing program for fisheries
not covered by the action alternative.
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Major decision points

In developing a preferred alternative, the Council is faced with a series of decision points which are
summarized below.

Decision Point 1: Scope. Which vessels and processors would be included in the

new program?

This decision point addresses which vessel and processor classes would be included in the new program.
Table ES-1 provides a summary of the vessels and processors included under each alternative.

Table ES-1 Vessels and processors included under each of the action alternatives

Vessel/Processor class Alt. 2 Alt.3 Alt. 4 Alt. 5 Alt. 6 Alt. 7
GOA groundfish vessels Yes Yes Yes Yes Yes Yes
Halibut vessels (all areas) Yes Yes Yes Yes Yes
GOA-based inshore Yes Yes (with Option to exclude) Yes
processors
BSALI fixed gear CVs Yes Yes Yes
BSAI pot vessels Yes Yes Yes
BSA-based I inshore Each processor may elect to opt-in or opt-out Yes
processors
BSAI trawl CVs <125' Yes Yes Yes
BSAI trawl CV >125' Option to Yes
include
BSAI longline CPs <125' Yes Yes
BSAI trawl CPs <125' Yes Yes
BSAI longline CPs>125' Option to Yes
include

BSAI non-AFA trawl CPs Option to Yes
>125' include
AFA inshore processors Each processor may elect to opt-in or opt-out Yes
AFA motherships Yes
AFA CPs Yes
CDAQ vessels and processors Option to include vessels Yes

and processors that are

included in the program for
their non-CDQ activity
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Decision Point 2: Coverage requirements. How would coverage be assigned to
each class of vessel and processor?

The issue of coverage levels arises with the implementation of a program that rescinds the current
coverage levels based on vessel length and processing volume and replaces them with one in which
NMFS has more flexibility to decide when and where to deploy observers. However, some type of
organizational structure is still necessary to categorize vessels and processors for the purpose of
determining coverage levels. As a replacement for the existing vessel-length based categories, the
following four tier system of coverage is proposed. Vessels and processors would be placed into one of
the four coverage tiers based on their fishery and operating mode. The purpose of designing this four tier
coverage system is to establish clear and uniform criteria for determining what level of coverage is
required in each fishery. The determination of which fishery sectors are placed into which tier is a
decision point at final action.

The establishment of uniform criteria for determining coverage requirements will also assist the Council
in determining what levels of coverage are necessary when new management programs are proposed.
Note that placement of a particular fishery or vessel class into a particular coverage tier may, or may not,
affect the type or amount of fee that would be assessed. As provided in more detail in Section 2.4, the
Council has the option of establishing a uniform ex-vessel value fee that applies to all fisheries within the
program, or to establish separate fee programs (an ex-vessel based fee and a daily observer fee) for
fisheries in the different coverage tiers.

The following is a description of the four proposed coverage tiers:

o Tier 1 fisheries (200% coverage). These are fisheries in which two observers must be present so
that observers are available to sample every haul on processors or delivery on vessels. Tier 1
fisheries are generally those in which observers are directly involved in the accounting of
individual vessel catch or bycatch quotas.

o Tier 2 fisheries (100% coverage). These are fisheries in which one observer is deployed on
each vessel and processor. In contrast to Tier 1, it is recognized that the observer will likely be
unable to sample all hauls or deliveries due to workload constraints and will, therefore, follow
random sampling procedures so that the vessel or processor will not know in advance which hauls
or deliveries will be sampled. Under certain circumstances, vessels that would otherwise qualify
for Tier 1 coverage could operate with a single observer in Tier 2 if they are operating under
restricted hours, or under an alternative monitoring plan approved by NMFS in which alternate
technologies are used to monitor scales when the observer is absent.

e Tier 3 fisheries (regular coverage generally less than 100%). (This tier replaces the old 30%
coverage requirement). These are fisheries in which NMFS is dependent on observer coverage
for inseason management but in which 100% coverage on every vessel is unnecessary because
observer data is aggregated across a larger fleet. Vessels participating in Tier 3 fisheries can
expect to receive coverage on a regular basis and will be required to carry observers when
requested to do so by NMFS. However, the actual coverage that each vessel receives will depend
on the coverage priorities established by NMFS and the sampling plan developed for the
individual fishery in which the vessel is participating. The actual coverage a particular vessel or
processor receives could range from zero to 100%, but on a fleet-wide basis, coverage levels are
more likely to average closer to 30%.

o Tier 4 fisheries (infrequent coverage). These are fisheries in which NMFS is not dependent on
observer data for inseason management. Coverage levels in Tier 4 fisheries are expected to be
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low and infrequent and used for special data needs and research rather than inseason
management. Halibut vessels, jig vessels, and groundfish vessels <60' are likely to fall into Tier
4. In these fisheries, NMFS could deploy observers on vessels when necessary to collect needed
baseline data or to respond to specific data needs, but would not deploy observers on a regular
basis to collect inseason management data. Vessels participating in Tier 4 fisheries would be
required to carry observers when requested to do so by NMFS but such requests are unlikely to
occur on a regular basis.

Under this four tier structure, the coverage levels would remain unchanged from the status quo for
most vessels and processors that currently have 100% or 200% coverage requirements. The
biggest change would occur for vessels that currently have 30% coverage requirements or no
coverage requirements. Under the four tier structure, most current 30% vessels would fall into Tier 3
and can expect regular coverage at a level less than 100%. Most vessels that currently have no coverage
requirements will fall into Tier 4 and will be required to carry an observer when requested, but can expect
such coverage to be a relatively rare occurrence.

This analysis does not propose an annual mechanism through which a fishery would change from one tier
to the next if it is determined that coverage levels need to be increased or decreased. Currently, all
coverage levels are established in regulation and any changes to existing coverage requirements must be
implemented through notice and comment rulemaking. The Council and NMFS may wish to consider
whether a more flexible, frameworking process is warranted or possible, and legal guidance has been
requested from NOAA GC on this issue (December 29, 2004). However, this analysis assumes that
formal rulemaking would be necessary to change fisheries from one tier to another under the new system.
Flexibility would still be substantially increased through the proposed system, however, as the coverage
levels for fisheries within Tiers 3 and 4 could be shifted and modified on an inseason basis. Table ES-2
provides a summary of the proposed tier classifications for each class of vessel and processor.
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Table ES-2 Proposed tier classifications for vessels and processors

Vessel/processor/fishery

Current coverage requirement and
future coverage requirements proposed
under other programs

Proposed tier classification

AFA CPs 200% coverage Tierl
CDQ CPs 200% coverage Tier 1
AFA motherships 200% coverage Tier 1
1 observer for each 12 hour period (i.e. 2
AFA inshore processors observers if plant operates more than 12 Tier 1
hours/day)
0, 0,
non-AFA trawl H&G vessels >125' in 100% coverage currently. 200% .
the BSAT coverage under Amendment 79 Tier 2
groundfish retention standard (GRS)
CPs fishing for Atka mackerel in the o .
Aleutian Islands Subarea 200% coverage Tier 1
30% coverage currently. However,
non-AFA Trawl H&G vessels <125' in 200% coverage would be required under Tier 2
the BSAI proposed BSAI Amendment 80 if these
vessels joined fishery cooperatives.
non-AFA Trawl H&G vessels >125' in 0 .
the GOA 100% coverage Tier 2
CVs >60'" and pot CPs fishing CDQ 100% coverage Tier 2
non-AFA Trawl H&G vessels <125' in o .
the GOA 30% coverage Tier 2
0, 0, 0, 1
non-AFA inshore processors 0%, 30%, or 100% based on processing Tier 3

volume

Trawl CVs >125' (Including CDQ and
AFA)

100% coverage

Tier 2 or Tier 3 with possible video
monitoring requirement.

Trawl CVs 60'-125' (Including CDQ and

AFA) 30% coverage Tier 3
Longline CPs >125' 100% coverage Tier 2
Longline CPs 60°-125' 30% coverage Tier 2
Longline CVs 60°-125' 30% coverage Tier 3
Longline CVs >125' 100% coverage Tier 3
Pot vessels >60' 30% coverage Tier 3
Halibut vessels no coverage Tier 4
Jig vessels (all sizes) E; ;)}:/erage or 30% depending on vessel Tier 4
Groundfish vessels <60' no coverage Tier 4
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Decision Point 3: Funding mechanism. Type of user fee and the initial fee
percentage

All of the alternatives contained within this analysis anticipate funding the new observer program through
some combination of user fees and direct Federal funding Federal funding may be necessary to get the
program up and running, cover some direct coverage costs if industry fees are inadequate, and cover
agency costs associated with implementing and maintaining the program (see above). Therefore, any
decisions related to the type of user fee would not preclude the possibility of obtaining Federal funding to
cover observer deployment costs. There are several decisions related to the funding mechanism under
each alternative. Section 2.4 outlines the primary issues and concepts relevant to the funding mechanism:

Types of fee (ex-vessel value or daily observer fee)
Uniform or variable fees

Supplemental fee options for special programs
Initial fee percentage

Process for adjusting fee percentages

Fee collection mechanism

Start-up funding and Federal funds

Restriction on the use of fee proceeds

Two primary types of fee programs are proposed: 1) an ex-vessel value based fee and 2) a daily
observer coverage fee. Fees based on the ex-vessel value of landed catch are the most common type of
fee currently used in the North Pacific. The most viable alternative to a fee based on ex-vessel value is a
daily coverage or observer fee based on coverage costs. This approach would to some extent mirror the
existing "pay-as-you-go" program, except that vessel owners would be billed by NMFS for their coverage
instead of contracting directly with an observer provider. This approach is likely only feasible for vessels
and processors with 100% or greater coverage. Such a fee could be designed to exactly match the direct
costs of observer coverage, as is currently the case with the existing pay-as-you-go program, or the fee
could be set at a lower level than actual coverage costs if Federal funds are available to support the
program.

Regardless of the alternative chosen, setting an initial fee percentage is an important decision for
the Council for any alternatives that use an ex-vessel value fee. The fee percentage (and the level of
Federal funding) would determine the program’s budget and would directly affect coverage levels in the
fisheries covered by the program and costs paid by industry. The issue of how much coverage is
necessary or optimal to manage particular groundfish and halibut fisheries is complex and goes beyond
the scope of this analysis. The process proposed to determine coverage levels in the fisheries that will
have less than 100% coverage requirements (Tier 3 and 4) is described in the RIR.

Most of the fisheries in question are currently evolving, as a rationalization program is under development
for the GOA groundfish fishery and various bycatch management cooperative proposals are under
development for the BSAI groundfish fisheries, and future coverage needs are unknown. It is also beyond
the scope of this analysis to determine what levels of coverage would ultimately be necessary to
implement the various rationalization and bycatch management proposals that are currently under
development. For this reason, this analysis is limited to considering the fee percentages necessary to
maintain existing levels of coverage overall (with the flexibility to shift coverage among the Tier 3
and 4 fisheries as necessary) and provide some resources to expand the program into fisheries that
currently have no coverage (the halibut and <60' groundfish fleets) in the absence of any direct
Federal funding. To the extent that Federal funding becomes available, fee percentages could be
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reduced or coverage increased. Therefore, three fee levels (upper, middle, and lower endpoints) are
proposed for Council consideration under each alternative in the RIR.

Option 1: Maintain the existing number of deployment days (lower endpoint). Under this option, the fee
percentage would be set at the level necessary to provide an equivalent number of coverage days that are
currently provided under the status quo. NMFS would have roughly the same number of observers to
work with as are available under the status quo, but would have the flexibility to deploy these observers in
a more rational fashion to maximize the utility of the data collected. Under this option, any deployment
of observers in the halibut fishery and on groundfish vessels <60' would come at the expense of existing
coverage levels on shoreside processors and groundfish vessels >60'. Under all of the alternatives, the
average costs of observer coverage for vessels that currently carry observers would go down under this
endpoint because the status quo number of coverage days would be supported by revenues from a wider
fleet than under the status quo.

Option 2: Establish a fee percentage that accommodates 100% coverage for trawl and longline CPs
<125' while maintaining the existing number of observer days for the remaining fleets covered by the
program (mid-point). Under this option, all trawl and longline CPs <125' would be assigned to Tier 2,
and fees would be increased relative to Option 1 to accommodate this increase in coverage without
affecting coverage levels in other fisheries.

Option 3: Establish a fee percentage that is self-supporting at current coverage levels for sectors that
currently have coverage and apply the same fee percentage to all new fisheries into which the program
expands (upper endpoint). Under this option, the fee percentage would be set at a level necessary for fee
revenues from the currently covered sectors of the industry (groundfish vessels >60' and shoreside
processors) to fund the current number of deployment days in those sectors. Each new sector that is not
currently covered that comes into the program will generate additional fee revenues so that expansion of
coverage into the <60' groundfish and halibut fleets would not necessarily come at the expense of existing
coverage for vessels >60'. Because the average daily revenues generated by halibut vessels and
groundfish vessels under 60' are lower than the average daily revenues generated by groundfish vessels
>60', and because observer costs per deployment day are generally higher for small vessels that operate
out of more remote ports, fee revenues generated by halibut vessels and groundfish vessels under 60'
would not be adequate to extend coverage to those vessels at levels currently in effect for groundfish
vessels >60'. A precise estimate of the level of coverage that the upper endpoint fee would provide for
halibut and groundfish vessels <60' will be difficult to make because data on the average number of
fishing days for such vessels is unavailable.

Table ES-3 provides estimates of the low, mid, and high fee endpoints for each alternative. These
estimated are based on current estimates of daily coverage costs. Estimated fee percentages range from
0.48% for the Alternative 3 low endpoint fee percentage to 1.86% for Alternative 6 (all options) high
endpoint fee percentage. The fee percentages vary substantially from alternative to alternative because as
each group of vessels is included in the program, they bring with them both a revenue base, in terms of
the ex-vessel value of their landings, and coverage needs. However, the coverage needs relative to
revenue base for each group of vessels varies substantially.
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Table ES-3 Estimated observer days, coverage cost, and fee percentages for low,
mid, and high endpoint fee options based on 2000-2003 average
coverage days and ex-vessel revenues

Alternative Observer days Observer cost Estimated fee %

Low Mid High Low Mid High Low Mid High
Alt. 2 3,809 5,711 5,937 $1.35 $2.03 $2.11 0.94% 1.41% 1.47%
Alt. 3 3,809 5,711 11,714 $1.35 $2.03 $4.16 0.48% 0.72% 1.47%
Alt. 4 5,584 7,485 11,213 $1.98 $2.66 $3.98 0.52% 0.70% 1.05%
Alt. 5 9,481 11,382 15,803 $3.37 $4.04 $5.61 0.69% 0.83% 1.15%
Alt 6 11,611 18,483 18,810 $4.12 $6.56 $6.68 0.81% 1.28% 1.31%
Alt 6-option 1 18,485 25,357 28,239 $6.56 $9.00 $10.02 1.16% 1.59% 1.77%
Alt 6-option 2 15,647 22,519 23,953 $5.55 $7.99 $8.50 0.99% 1.42% 1.51%
Alt 6-option 3 15,587 22,459 23,257 $5.53 $7.97 $8.26 0.93% 1.34% 1.39%
Alt 6-all options 26,497 33,369 36,745 $9.41 $11.85 $13.04 1.34% 1.69% 1.86%
Alt 7-tiers 3,4 only 9,481 11,382 15,803 $3.37 $4.04 $5.61 0.69% 0.83% 1.15%
Alt 7-all tiers 36,585 43,457 45,301 $12.99 $15.43 $16.08 1.28% 1.52% 1.58%

Finally, there are two major issues discussed in the analysis for which the Council is not being asked to
make decisions at this time: 1) technological requirements and 2) the contracting process.

Technological requirements: Electronic fishing logs, electronic reporting
requirements, and VMS.

The analysis contains extensive discussions of a variety of technological requirements that will facilitate
implementation of a restructured observer program. These include:

e Electronic fishing logbooks so observed and unobserved vessels can report fishing activity
electronically from the fishing grounds.

o Revised electronic reporting requirements for processors that will facilitate the collection of
ex-vessel fees.

e VMS requirements to enable NMFS to monitor and enforce compliance with check-in/check-out
requirements.

While the above technological requirements may represent decision points for the Council at a
future date, they are not currently presented as decision points for the Council in this analysis. This
is primarily because all three types of technological requirements are part of larger program initiatives
that will be developed on separate tracks. Therefore, this analysis does not propose making decisions
related to these issues at this time.

Contracting process
Under all of the alternatives under consideration, private contractors would continue to be the source of
observers deployed under the restructured program. The main difference from the status quo is that

NMES would be the entity responsible for contracting for observer coverage rather than the vessel owner.
Complicated regulations and procedures already govern the Federal contracting process. Therefore, this
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analysis does not examine alternatives to the process that would govern direct Federal contracting for
observer services. The existing Federal contracting process is described in Section 4.8 to provide the
Council and the public with an understanding of how the program would operate, should one of the action
alternatives be adopted. This section also explores the role of contractors under a new program, and
whether single or multiple contracts, and single or multiple contractors, are preferable.

Several different contract modules are possible but are difficult to develop until the scope of work is
defined. In essence, there are several ways to accomplish any task and distribute work. Contracting is
flexible and will accommodate various desired scenarios. For example, the work can be broken into
components regionally (BSAI or GOA), by gear type, or by vessel size class. Various combinations are
possible. It is also possible to develop different types of work modules. One module could be for overall
coverage planning and another for the provision of observers to obtain that coverage. Once the scope of
work and funding are identified, NMFS can further develop alternative contract modules for
consideration. Details are provided in Section 4.8.

Because Federal contracting must follow well-established procurement processes, the Council is not
being asked to make decisions related to the contracting process at this time. Rather, NMFS will
keep the public and the Council informed about the process as the scope of work becomes better
defined.
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Chapter 1  Purpose and Need

1.1 Introduction

The groundfish fisheries in the Exclusive Economic Zone (EEZ) off Alaska are managed by the National
Marine Fisheries Service (NMFS) under the authority of the Magnuson-Stevens Fishery Conservation and
Management Act (MSA). Under the authority of the MSA, the North Pacific Fishery Management
Council (Council) developed Fishery Management Plans (FMPs) for the groundfish fisheries of the Gulf
of Alaska management area (GOA) and Bering Sea Aleutian Islands management area (BSAI). These
FMPs were approved by the Secretary of Commerce and became effective in 1978 and 1982,
respectively. The FMPs for the GOA and BSAI groundfish fisheries have each been amended more than
50 times. The Pacific halibut fishery off Alaska is managed by NMFS under the authority of the Northern
Pacific Halibut Act of 1982, and in coordination with annual fishery management measures adopted by
the International Pacific Halibut Commission (IPHC) under the Convention between the United States
and Canada for the Preservation of the Halibut Fishery of the Northern Pacific Ocean and Bering Sea.

This draft Environmental Assessment/Regulatory Impact Review/Initial Regulatory Flexibility Analysis
(EA/RIR/IRFA) is intended to provide decision-makers and the public with an evaluation of the
environmental and economic effects of an FMP amendment to restructure the North Pacific Groundfish
Observer Program (Observer Program) to address a variety of longstanding issues. The National
Environmental Policy Act of 1969 (NEPA), Executive Order 12866 (E.O. 12866), and the Regulatory
Flexibility Act (RFA), require a description of the purpose and need for the proposed action as well as a
description of alternative actions which may address the problem. This information is included in Chapter
1 and Chapter 2 of this document. Chapter 3 contains information on the impacts of the alternatives on the
affected environment as required by NEPA. Impacts on endangered species and marine mammals are
specifically addressed. Chapter 4 contains the Regulatory Impact Review (RIR), which addresses the
requirements of E. O. 12866 and describes the economic effects of the alternatives. In future versions of
this document, Chapter 5 will address the specific requirements of Magnuson-Stevens Act (MSA), the
RFA, and other applicable laws.

The analysis examines seven alternatives, six of which would create a new system for procuring and
deploying observers in the groundfish and halibut fisheries of the North Pacific. All of the action
alternatives would replace the current pay-as-you-go system (where vessels contract directly with
observer providers to meet coverage levels specified in regulation) with a new program, supported by
broad-based user fees and/or direct Federal subsidies, in which NMFS would contract directly for
observer coverage, and would be responsible for determining when and where observers should be
deployed. Under this new program, vessel operators in fisheries will less than 100% coverage would no
longer be responsible for obtaining certain levels of observer coverage specified in regulation, but instead,
will be required to carry observers when requested to do so by NMFS. Vessels and processors in fisheries
that require 100% or 200% coverage will continue to operate much the same as they do today except that
NMES will be responsible for observer procurement rather than the fishing companies themselves.

1.1.1 Background on the Observer Program

NMEFS began placing observers on foreign fishing vessels operating off the northwest and Alaskan coasts
in 1973, creating the North Pacific Foreign Fisheries Observer Program. Initially, observers were placed
on vessels only upon invitation by host countries. In the early years of the program, the primary purpose
of observers was to determine incidental catch rates of Pacific halibut in groundfish catches and to verify
catch statistics in the Japanese crab fishery. Later, observers collected data on the incidence of king crab,
tanner crab, and Pacific salmon, and obtained biological data on other important species. Following the
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implementation of the MSA in 1976, which mandated that foreign vessels accept observers, observer
coverage greatly expanded.

In 1978, American fishermen began fishing for groundfish in joint ventures with foreign processing
vessels. By 1986, all foreign fishing operations were halted, and by 1991, all foreign joint-venture
processing within the EEZ of the Bering Sea and Gulf of Alaska was terminated. NMFS began placing
observers on domestic vessels in 1986. This was in support of an industry-funded data gathering program
on domestic vessels fishing in an area of the Bering Sea north of Port Miller where bycatch of red king
crab was of concern. Other small-scale domestic observer programs were implemented during the late
1980s.

The current domestic observer program was authorized in 1989 when the Secretary approved
Amendments 13 and 18 to the groundfish FMPs for the BSAI and GOA, respectively. An Observer Plan
to implement the program was prepared by the Secretary in consultation with the Council and
implemented by NMFS, effective February 7, 1990 (55 FR 4839, February 12, 1990). An EA/RIR
prepared for Amendments 13/18 examined the environmental and economic effects of the new program.
Under this program, NMFS provides operational oversight, certification training, definition of observer
sampling duties and methods, debriefing of observers, and management of the data. Although the vessel
and plant owners pay for the cost of the observers, the costs associated with managing the program are
paid for by the Federal government.

Under the 1990 Observer Plan, groundfish vessels under 60' length overall (LOA) are not required to
carry observers, groundfish vessels longer than 60' and shorter than 125' are required to carry observers
30% of their fishing time, and groundfish vessels 125' and longer are required to carry observers 100% of
their fishing time. Shoreside processors that process between 500 mt and 1000 mt of groundfish in a
calendar month are required to have observers 30% of the days that they receive or process groundfish.
Shoreside processors that process 1000 mt or more of groundfish in a calendar month are required to have
observers 100% of the days that they receive or process groundfish. These coverage levels have been
increased to implement certain limited access programs with increased monitoring needs, such as the
Western Alaska Community Development Quota (CDQ) Program and the American Fisheries Act (AFA)
pollock fishery. However, aside from the CDQ and AFA programs, coverage requirements for the
groundfish fleets of the BSAI and GOA have remained largely unchanged since 1990, except that
coverage requirements for vessels 125' and over using pot gear were reduced to 30%. Since 1990, the
number of observer deployment days per year ranged from about 20,000 to almost 36,400 in 2002. In
2002, 340 individual observers served on board 312 vessels and 20 processing facilities.
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Table 1.1-1

Current observer requirements in Federal regulations.

Vessel/processor type Observer Requirement Regulation®
halibut vessels 0% (no observer requirement) n/a
groundfish vessels <60' LOA 0% (no observer requirement) n/a

' 0, 3 1
groundfish vessels >60 and <125' LOA and pot | 30% of_ thelr pot retrievals by quarter and 50 CFR 679.50(c)(1)
vessels of any length one entire trip per quarter
groundfish vessels >125' LOA — (With the | 500 ¢ iheir fishing time 50 CFR 679.50(c)(1)
exception of pot gear. See above.)
motherships and shoreside processors that o .
process 500-1000 mt of groundfish in a calendar 30% (c)ii't}llle days they receive or process 50 CFR 679.50(c)(1)
month groundfis
motherships, stationary floating processors, and 100% of the davs they receive or Process
shoreside processors that process >1000 mt of ° Y y P 50 CFR 679.50(c)(1)
. groundfish

groundfish in a calendar month
CPs fishing for Atka mackerel in the Aleutian 200% 50 CFR 679.50(c)(1)
Islands Subarea
AFA CPs, motherships, and shoreside processors | 200% 50 CFR 679.50(c)(5)
CDQ CPs (trawl and hook-and-line) 200% 50 CFR 679.50(c)(4)
CDQ pot CPs 100% 50 CFR 679.50(c)(4)
CDQ fixed gear CVs and trawl CVs >60' 100% 50 CFR 679.50(c)(4)

'See 50 CFR 679.50 for further details on current observer requirements. Regulations effective through 12/31/07.

In designing the Observer Program in 1989, NMFS and the Council had limited options because the MSA
provided no authority to charge the domestic industry fees to pay for the cost of observers, and Congress
provided no funds to cover the cost of observers. The need for observers and the data they provide was
sufficiently critical and urgent that the Council and NMFS decided not to wait for the MSA to be
amended, and instead proceeded with Observer Program regulations under Amendments 13/18. These
regulations, which were considered “interim” at the time, established observer coverage requirements for
vessels and processors participating in the BSAI and GOA groundfish fisheries, and required those
vessels and processors to arrange for observer services from an observer contractor certified by NMFS.

1.1.2 Previous attempts to restructure the program

After implementation of the “interim” observer program in 1990, NMFS and the Council, recognizing its
limitations, began to develop a new program (Research Plan) incorporating a concept which would
require all fishery participants to pay a fee based on the revenue from their catch. Collection of this fee
was authorized by an amendment to the MSA. Under the Research Plan, NMFS would collect the fee and
would contract directly with observer companies, thus removing the direct link between the fishing
industry and the observer contractors. The Council adopted the Research Plan in 1992 and NMFS
approved and implemented this program in 1994. During 1995, over $5.5 million was collected to
capitalize the North Pacific Fisheries Observer Fund.
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Over the period the Research Plan was developed and implemented, industry concerns about the program
arose. These issues included:

e Redistribution of costs for observer services that resulted from the collection of fees based on a
percentage of ex-vessel revenue;

e Industry concerns about unlimited observer costs in the event observer coverage beyond that
funded by fees continued to be required of some vessels participating in specific management
programs;

e The amount of observer coverage that could be funded under the Research Plan fee collection
program was limited and could constrain the development of programs under consideration by the
Council that would require increased observer coverage;

o Increased costs of observer coverage due to the contractual arrangements between NMFS and
observer companies that would fall under the Services Contract Act. Under this act, a company
under contract to the Federal government must pay a wage at least comparable to the union wage,
or if there is no established union wage for a particular type of work, the contractor must pay a
wage at least as high as the wage standard established by the Department of Labor for that type of
work.

After consideration of these concerns, the Council voted to repeal the Research Plan at its December 1995
meeting and refund the fees collected from the 1995 fisheries. At the same meeting, the Council directed
NMEFS to develop a new plan to address the data integrity issues the Research Plan was intended to
resolve. Under the new concept endorsed by the Council, fishing operations required to obtain observers
would continue to pay coverage costs, but payment would be made to a third party. The third party would
enter into subcontracts with observer companies and direct each vessel and processor to a specified
observer provider for services. Payments received by the third party would be used to pay observer
contractors for providing observer services and to cover administrative costs.

At its April 1996 meeting, the Council adopted an interim groundfish Observer Program that superseded
the Research Plan and authorized mandatory groundfish observer coverage requirements through 1997.
The interim groundfish Observer Program extended 1996 groundfish observer coverage requirements as
well as vessel and processor responsibilities relating to the Observer Program through December 31,
1997. The interim program continued to require that vessels and processors participating in the BSAI and
GOA groundfish fisheries arrange for observer services from an observer contractor certified by NMFS.

During 1997, observers organized to bargain for better compensation and working conditions. Currently,
the Alaska Fishermen's Union (AFU) has contracts with three of the four active observer providers in the
North Pacific. Also during 1997, NMFS began to develop with Pacific States Marine Fisheries
Commission (PSMFC) the concept of a joint partnership agreement (JPA) under which PSMFC would
provide the third party procurement functions envisioned by the Council. At its June 1997 meeting, the
Council endorsed the continued development of a JPA with the goal of taking final action on the third
party program early in 1998 so that a new program could be implemented by 1999. The JPA arrangement
could not be developed and implemented prior to 1998, thus, the Council voted to extend the interim
Observer Program though 1998.

At its December 1997 meeting, the Council recommended that NMFS and PSMFC continue to develop a

JPA that would authorize PSMFC to provide observer procurement services. The Council also requested
NMEFS to work with the Council’s Observer Advisory Committee (OAC) to again develop a fee collection
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program. The Council anticipated that the JPA would be effective by 1999 and that a fee collection
program would be implemented as soon as possible thereafter.

However, an unresolvable legal issue was identified by PSMFC that forestalled efforts to proceed with the
JPA. Under the JPA, PSMFC would have been responsible for providing observer services to the industry
and for the deployment of observers onboard vessels and at shoreside processing facilities. NMFS also
envisioned that PSMFC would have ensured that observers be available to NMFS through the completion
of the debriefing process. PSMFC determined that the legal risk associated with its role as a third party to
observer procurement arrangements was too high. Furthermore, NMFS could not sufficiently indemnify
PSMFC against legal challenge because (1) no statutory authority for such indemnification exists, and (2)
the Anti-Deficiency Act precludes open-ended indemnification. Regulations developed to implement the
JPA were thought to be able to deflect potential lawsuits away from PSMFC to NMFS but, could not
sufficiently reduce the potential for lawsuit in a manner that would allow PSMFC to go forward with the
JPA as endorsed by the Council.

1.1.3 Extensions of the Interim Program since 1998

With the demise of the JPA as a viable alternative to the interim Observer Program, the OAC and the
Council, as well as NMFS, continued to advocate pursuit of an appropriate program structure that would
address the issues that the Research Plan and the JPA were intended to resolve. Subsequently, the interim
program was extended in 1998, to expire December 31, 2000.

In 2000, the interim Observer Program was once again extended for two years with an expiration date of
December 31, 2002. This was approved with the expectation that a restructured program would be
developed and implemented by that date. The anticipated restructured program was expected to address
the concerns set forth by the administrative record which provided the justification and impetus for the
development of the Research Plan and the Joint Partnership Agreement, as well as address the concerns
that brought about the demise of the Research Plan and JPA initiatives. NMFS has been working with the
OAC since March 2000 to develop a program structure as an alternative to the Research Plan, JPA, and
the current program.

In 2002, the interim Observer Program was once again extended, this time with an expiration date of
2007. The 2002 amendments to the interim program were an attempt to de-link the more difficult and
controversial restructuring issues from the more straightforward administrative changes to the program.
The 2002 extension of the program included a variety of new measures to increase the effectiveness of the
interim program while restructuring efforts were ongoing. These included: (1) changes to the observer
certification and decertification process to ensure that it is compliant with the APA; (2) changes to the
observer certification criteria and standards of behavior to clarify and strengthen these regulations; (3)
replacement of the observer provider (contractor) certification and decertification process with an APA
compliant permitting process similar to that used for other NMFS Alaska Region permits; (4) changes to
the duties and responsibilities of observer providers in order to eliminate ambiguities and to strengthen
the regulations governing the relationship between NMFS and the observer providers, and (5) authorizing
NMEFS to place NMFS staff and other qualified persons at any plant that receives groundfish and on any
vessel that currently is required to have observer coverage. Thus, under the most recent amendment to
extend the interim Observer Program, the current program will expire on December 31, 2007."

167 FR 72595, December 26, 2002.
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1.2 Purpose and need for action

The North Pacific Groundfish Observer Program is the largest observer program in the United States and
plays a critical role in the conservation and management of groundfish, other living marine resources, and
their habitat. Data collected by the Observer Program are used for a wide variety of purposes including:
(1) stock assessment; (2) monitoring groundfish quotas; (3) monitoring the bycatch of groundfish and
non-groundfish species; (4) assessing the effects of the groundfish fishery on other living marine
resources and their habitat; and (5) assessing methods intended to improve the conservation and
management of groundfish and other living marine resources.

The mission of the observer program is to provide the highest quality data to promote stewardship of the
North Pacific living marine resources for the benefit of the nation. The goal of the observer program is to
provide information essential for the management of sustainable fisheries, associated protected resources,
and marine habitat in the North Pacific. This goal is supported by objectives that include:

1. Provide accurate and precise catch, bycatch, and biological information for conservation and
management of groundfish resources and the protection of marine mammals, seabirds, and
protected species.

2. Provide information to monitor and promote compliance with NOAA regulations and other
applicable programs.

3. Support NMFS and the Council policy development and decision making.

4. Foster and maintain effective communications.

5. Conduct research to support the mission of the North Pacific Groundfish Observer Program.

The Observer Program has an integral role in the management of North Pacific fisheries. Information
collected by observers is used by managers, scientists, enforcement agents, and other agencies in
supporting their own missions. Observers provide catch information for quota monitoring and
management of groundfish and prohibited species, biological data and samples for use in stock
assessment analyses, information to document and reduce fishery interactions with protected resources,
and information and samples used in marine ecosystem research. The Observer Program provides
information, analyses, and support in the development of proposed policy and management measures.
Further, observers interact with the fishing industry on a daily basis and the Observer Program strives to
promote constructive communication between the agency and interested parties. Observations are used
by mangers and enforcement personnel to document the effectiveness of the management programs of
various entities including NMFS, the U.S. Coast Guard, and the U.S. Fish and Wildlife Service. In order
to provide these services, the Observer Program Office routinely conducts research projects and analyses
designed to assess the efficacy of management programs.

The proposed action is intended to address a variety of longstanding issues associated with the existing
system of observer procurement and deployment. At its October 2002 meeting, the Council tasked its
OAC to develop a problem statement and alternatives for restructuring the Observer Program, to be
presented at the February 2003 Council meeting. In order to facilitate further progress by the committee,
NMEFS developed a discussion paper” that included a general discussion of issues and alternatives related
to the restructuring of the Observer Program. The OAC met January 23-24, 2003, with the primary
purpose of reviewing this paper, drafting a problem statement, and providing recommendations to the
Council. At its February meeting, the Council reviewed the discussion paper and the draft OAC report
(available on the Council website) and approved the following problem statement for restructuring the
Observer Program:

? Discussion paper on Options for Observer Program Restructuring, NMFS Alaska Region, January 21, 2003.
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Observer Program Restructuring Problem Statement

The North Pacific Groundfish Observer Program (Observer Program) is widely
recognized as a successful and essential program for management of the North Pacific
groundfish fisheries. However, the Observer Program faces a number of longstanding
problems that result primarily from its current structure. The existing program design is
driven by coverage levels based on vessel size that, for the most part, have been
established in regulation since 1990. The quality and utility of observer data suffer
because coverage levels and deployment patterns cannot be effectively tailored to
respond to current and future management needs and circumstances of individual
fisheries. In addition, the existing program does not allow fishery managers to control
when and where observers are deployed. This results in potential sources of bias that
could jeopardize the statistical reliability of catch and bycatch data. The current
program is also one in which many smaller vessels face observer costs that are
disproportionately high relative to their gross earnings. Furthermore, the complicated
and rigid coverage rules have led to observer availability and coverage compliance
problems. The current funding mechanism and program structure do not provide the
flexibility to solve many of these problems, nor do they allow the program to effectively
respond to evolving and dynamic fisheries management objectives.

Since earlier attempts to restructure the program had not been successful, NMFS, Council staff, and the
OAC began to consider a stepwise approach. This was based on the concept that it might be effective to
undertake a less ambitious restructuring effort focused primarily on those regions and fisheries where the
problems of cost-equity and coverage are most acute. The intent was that once a restructured program
had been implemented successfully for some fisheries, the Council could decide whether or not to
proceed with expanding the program to include additional fisheries. The initial alternatives approved by
the Council in April 2003 reflected this approach, and focused primarily on the groundfish and halibut
fisheries of the GOA, with options to include BSAI groundfish vessels that currently have less than 100%
coverage requirements. In December 2003, the Council reviewed a preliminary draft analysis of the
impact of those alternatives.

As NMFS began to evaluate alternatives under this scenario, however, it became concerned that certain
operational and data quality issues would be difficult to resolve under a “hybrid” system and that, in fact,
some of these problems would likely become exacerbated under such a system. NMFS described its
concerns in a letter provided to the Council for its December 2003 meeting. First, NMFS identified a
range of operational and data quality issues associated with the current model. These included the
agency’s inability to determine where and when observer coverage takes place on less-than-100%
observed sectors of the fleet, inability to match observer skill level with deployment complexity, inability
to reduce observer coverage for sectors of the fleet that are now subject to 100% or greater coverage
levels, and the inability to implement technological innovations which might meet monitoring needs
while reducing observer coverage costs and expenses.

Secondly, this letter outlined concerns with the proposed alternatives for a new system, highlighting the
consequences of possible differences in observer remuneration under a system which provided observer
services through government contract with observer companies to some fishing sectors and through
industry contracts with observer companies in other sectors. The observer remuneration issues were based
on an agency policy on observer compensation which is described in a November 2003 memo from
NMFS Headquarters.” In addition, NMFS identified complex factors associated with properly and

* Memo from William Hogarth to Terry Lee, November 13, 2003. See Appendix II.
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consistently maintaining observer and contractor performance under a hybrid program with two different
service delivery models.

Thus, in addition to reviewing the preliminary draft analysis in December 2003, the Council received the
letter from NMFS described above, which detailed potential issues of concern related to observer
certification/decertification and the application of a new NMFS policy which defines wage rates and
overtime requirements for observers under service delivery models that include direct contracts between
NMEFS and observer providers. NMFS requested additional time to address these issues, in order to
determine whether the agency could support a hybrid program in which some vessels (primarily BSAI
vessels) would operate under the current pay-as-you-go model, and the remaining vessels (primarily GOA
vessels) would operate under the new contract system. Due to the above concerns, the Council did not
take any formal action in December 2003, and scheduled an update at its February 2004 meeting and an
OAC meeting in March.

At the February 2004 Council meeting, NMFS provided a subsequent letter to the Council stating that the
agency had determined that effective procedures for addressing observer performance and data quality
issues could only be addressed through a service delivery model that provided direct contractual
arrangements between NMFS and the observer providers. NMFS thus recommended that the Council
include an additional alternative to the draft analysis that would apply the proposed direct contract model
program-wide, so that all observer services in both the BSAI and the GOA would be provided by observer
companies through direct contracts with NMFS.

Upon review of the NMFS letter at its February meeting, the Council tasked the OAC at its upcoming
meeting to explore new alternatives that address the issue of combining the BSAI and the GOA as one
comprehensive observer program, including the concept of a direct NMFS contract with observer
providers. The impetus for considering a program-wide alternative was twofold. The first was in
response to the above mentioned agency concerns regarding operational and data quality factors. The
second was in response to concerns raised by the NMFS policy memo on observer remuneration. This
memo was also discussed at the February 2004 Council meeting. The policy maintained that fisheries
observers are eligible for overtime compensation under the Service Contract Act (SCA), the Fair Labor
Standards Act (FLSA), and other Acts stipulating wages and benefits for employees contracted by the
government. As part of the Council’s February 2004 motion, the Council sent a letter to NMFS HQ
requesting reconsideration of this policy and clarification as to how this policy would affect observer
compensation costs under a direct contract approach, as was proposed in the draft analysis for the
Observer Program in the North Pacific.* An initial response was received on March 8, recognizing the
issues identified by the Council but concluding that the agency could not provide a timely response, due
to ongoing litigation in U.S. District Court related to these issues.’

At the OAC’s March 11-12 2004 meeting, the committee addressed the major issues requested by the
Council, with the understanding that further information on observer compensation issues and the cost
implications of NMFS’ recent policy were necessary (and at the time, unavailable) to understand the
impacts of any of the existing or new alternatives. The primary recommendations of the committee,
detailed in the OAC report, included the addition of two new alternatives (and suboptions) for analysis
which included specific BSAI fleets that may also experience disproportionately high observer costs or
have modes of operation that would make it difficult to retain observer services under two different
programs in the BSAI and GOA. However, the committee did not recommend including a program-wide
alternative for all BSAI and GOA vessels and processors. Members generally expressed concern that
there had not been sufficient explanation provided as to why NMFS cannot implement two separate

* Letter from Chris Oliver to William Hogarth, February 11, 2004.
> Letter from William Hogarth to Chris Oliver, March 8, 2004.
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programs in the GOA and the BSAI, and there was a general disinclination to add new fleets into a direct
contract system which would invoke the SCA and increase costs to an unknown extent. Some committee
members also did not want to delay action to mitigate the problems in the GOA fisheries by including the
BSALI, and discussed the possibility of, but did not recommend, developing a separate problem statement
and amendment package for the BSAIL

The Council reviewed the OAC recommendations at its April 2004 meeting, as well as another letter from
NMEFS that was submitted to the Council in late March. This letter reiterated NMFS’s concerns with
having two separate programs in the BSAI and the GOA, and again recommended a program-wide
alternative for analysis. The Council ultimately approved both of the OAC’s newly proposed alternatives
and the program-wide alternative recommended by NMFS. The result is that the Council expanded the
suite of alternatives to include the major fisheries of the BSAI.

In June 2004, the Council also provided options to consider an alternative type of fee for analysis for the
alternatives that include the major fisheries of the BSAI (other than a fee based on ex-vessel value). Many
of the BSAI fisheries require individual vessel or cooperative level monitoring, and thus require 100% or
greater observer coverage as mandated by law or by the provisions of a specific management program.
For these fisheries, the Council determined it would be appropriate to analyze a type of fee which
can exactly match the costs of observer coverage, and thus avoid the potential for reducing
coverage levels to respond to revenue shortfalls. Thus, in June 2004, the Council approved options
to consider a daily observer fee for those BSAI fisheries that have 100% or greater coverage
requirements for their specific management programs. These options were incorporated to create the
existing suite of alternatives and options under consideration in this document.®

Finally, in February 2005, the NMFS Alaska Region and NPGOP sent a memo to NMFS Headquarters
requesting concurrence with its determination that North Pacific groundfish observers should be classified
as professionals under the FLSA.” This determination, if upheld, would make observers exempt from the
overtime provisions of the FLSA. To date, a response has not yet been received. Additional information
on this subject is contained in Chapter 4.

® Note that a subsequent letter from NOAA Fisheries regarding observer remuneration was received by the Council
on September 27, 2004. This letter noted that consultation with the Dept. of Commerce General Counsel and the
Dept. of Labor (DOL) resulted in the determination that NMFS has limited responsibility with respect to observer
remuneration. The DOL’s Wage and Hour Division is the primary Federal agency responsible for enforcing the SCA
and FLSA, and the DOL regulations do not relate directly to the circumstances of fishery observers whose tour of
duty may exceed 24 hours. NMFS thus recognizes that further guidance may be useful regarding these requirements
and how they pertain to fishery observers. The DOL offered to provide training and guidance to NOAA contracting
officers, observer providers, and other interested parties as appropriate on the SCA and FLSA. Information from
these sessions would be summarized and made available to the public. These sessions were scheduled for February
2005, but were cancelled by the DOL. They have not been rescheduled.

" Memo from James Balsiger and Douglas DeMaster to William Hogarth, February 4, 2005. See Appendix II.

NPGOP Restructuring analysis - May 2005 9



Chapter 2  Description of the Alternatives

The alternatives and program elements analyzed in this document are described in this chapter. All of the
alternatives would replace the current pay-as-you-go system (where vessels contract directly with
observer providers to meet coverage levels specified in regulation) with a new system, supported by
broad-based user fees and/or direct Federal subsidies, in which NMFS would contract directly for
observer coverage, and would be responsible for determining when and where observers should be
deployed. Six alternative approaches for restructuring the Observer Program are analyzed in addition to
the no action alternative. The six action alternatives are distinguished primarily by which fisheries would
be included in the program, and are organized in ascending order from the smallest to the largest in terms
of scope. Each alternative represents a comprehensive program constructed from the following five
program elements:

e Scope: Which vessels and processors would be included in the program?

o Coverage requirements: What levels of coverage would be required for each vessel, processor,
or fishery category?

e Funding mechanism: How would the costs of observer coverage be funded?

o Technological/equipment requirements: What types of equipment and technologies would
vessels be required to deploy in order to facilitate coverage by observers?

o Contracting process: How would NMFS contract with observer providers to obtain observer
coverage?

Two underlying principles guide the construction of all of the alternatives; scalability and adaptability.
Should the preferred alternative not include all of the GOA and BSALI fisheries, the restructured program
should still be flexible enough so that it could be expanded to include additional fisheries or management
areas in the future without major modifications. One of the primary considerations in designing a
modified observer program for the groundfish fisheries was to make it sufficiently flexible to
accommodate future expansion into other fisheries that may not be selected in the preferred alternative at
final action. Secondly, the restructured program should be flexible enough to accommodate potential new
management programs, such as GOA rationalization, without wholesale modification. The Council is
currently considering a host of rationalization-oriented management proposals for GOA and BSAI
fisheries and it makes little sense to design a new Observer Program that is not compatible with these new
management proposals.

Any comprehensive restructuring of the Observer Program that addresses the problem statement by
eliminating the current “pay-as-you-go” funding mechanism and providing NMFS with the flexibility
through direct Federal contracting to determine when and where observers are deployed, must contain a
variety of program elements. Many of these program elements contain additional decision points
that are not exclusive to a particular alternative but that are common to all of the alternatives. The
required program elements and associated decision points are discussed in sections 2.2 through 2.6.

2.1 Summary of the alternatives
The six action alternatives are distinguished primarily in terms of scope (i.e. which vessels and processors

would be included in the program) and by the structure of the fee collection program. The alternatives
under consideration are as follows:
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Alternative 1.

Alternative 2.

Alternative 3.

Alternative 4.

Alternative 5.

Alternative 6.

No action alternative. Under this alternative, the current interim “pay-as-you-go”
program would continue to be the only system under which groundfish observers would
be provided in the groundfish fisheries of the BSAI and GOA. Regulations authorizing
the current program expire at the end of 2007, meaning that no-action is not a viable
alternative over the long-term. For this reason, NMFS recommends the addition of an
option to extend indefinitely the existing program for all fisheries not covered by the
preferred alternative. See Option 8 below.

GOA groundfish vessels only. Under this alternative, a new fee-based program would be
established for GOA groundfish vessels, including GOA groundfish vessels under 60'.
Regulations that divide the fleet into 0%, 30%, and 100% coverage categories would no
longer apply to vessels in the program, and vessel operators would no longer be
responsible for obtaining their own observer coverage. Under the new program, NMFS
would determine when and where to deploy observers based on data collection and
monitoring needs and would contract directly for observers using fee proceeds and/or
direct Federal funding. Vessels would only be required to carry an observer when one is
provided by NMFS. The fee would be based on a percentage of the ex-vessel value of
each vessel’s GOA groundfish landings and would be collected through annual billing by
NMEFS.

GOA groundfish vessels and halibut vessels only. This expands on Alternative 2 by
including halibut vessels from all areas off Alaska. Fees would be collected from halibut
landings as well as groundfish landings through annual billing by NMFS, and NMFS
would have the authority to place observers on halibut vessels as well as groundfish
vessels.

GOA groundfish vessels, halibut vessels and GOA-based groundfish processors. This
alternative expands on Alternative 3 by including GOA-based groundfish processors.
However, in contrast to Alternatives 2 and 3, fees would be collected by processors at the
time of landing, and fee proceeds would be submitted to NMFS on a quarterly basis.

GOA groundfish vessels, halibut vessels, GOA-based groundfish processors, BSAI
fixed gear catcher vessels (CVs), jig vessels, and BSAI pot vessels. This alternative
expands on Alternative 4 by including BSAI fixed gear CVs (longline and pot), jig
vessels, and BSAI pot catcher processors (CPs).

GOA groundfish vessels, halibut vessels, GOA-based groundfish processors, all BSAI
groundfish vessels under 125°, and all BSAI pot vessels. This alternative expands on
Alternative 5 by adding BSAI trawl CVs under 125', and BSAI trawl and longline CPs
under 125'. Under this alternative, vessels with 100% or greater coverage requirements
would pay a daily observer fee and vessels with coverage requirements less than 100%
would pay an ex-vessel value fee.

Option 1: Include longline CPs >125'. This suboption would expand Alternative 6 by

including longline CPs >125 operating in the BSAI.

Option 2: Include non-AFA trawl CPs >125'. This suboption would expand Alternative 6

by including non-AFA trawl CPs >125".
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Option 3: Include BSAI trawl CVs >125'. (Staff recommend inclusion of this option).
Adding this option would allow all CVs operating in the BSAI to be covered
under a single uniform program. Without this option, the predominantly AFA
CV fleet (<125 and >125") operating in the BSAI would be split between two
separate observer programs despite the fact that the two classes of vessels would
in many cases be fishing side-by-side and delivering to the same processors.

Alternative 7. Comprehensive alternative: All groundfish vessels and processors and all halibut
vessels. This alternative would establish a new fee-based Observer Program in which
NMEFS has a direct contract with observer providers for all GOA and BSAI groundfish
and halibut vessels in the Federal fisheries. Under this alternative, vessels with 100% or
greater coverage requirements would pay a daily observer fee and vessels with coverage
requirements less than 100% would pay an ex-vessel value fee.

In developing the alternatives, the Council also included several options that may be applied to more than
one alternative:

Option 4: Exclude GOA-based inshore processors. (Alternatives 5 and 6). This option
would exclude GOA-based inshore processors from the program under
Alternatives 5 and 6. The effect of the alternative would be to establish a vessel-
only program for the covered fisheries in the GOA and BSAI.

Option 5: Establish an opt-in, opt-out provision for BSAI-based inshore processors.
(Alternatives 4 through 6). This option applies only if Option 4 is rejected. This
option would allow each BSAI-based processor to determine for itself whether to
opt-in or opt-out of the program. Processors opting into the program would pay
observer fees on all groundfish and halibut landings they receive and would
receive their observer coverage through the program. Processors electing to opt-
out would pay observer fees on only those landings received from vessels that are
participating in the program and would pay no fees on landings from vessels that
are not participating in the program. The rationale behind this option is to provide
certain BSAI-based processors with the option to join the program should they
find that the majority of their landings are from vessels covered by the program.
Each BSAI-based processor would have the opportunity to decide whether it
makes sense to participate in the program based on how many of its deliveries are
from vessels covered by the program.

Option 6: Include CDQ fishing for participating vessels (Alternatives 5 and 6). Under
this option, vessels that participate in the program when fishing in non-CDQ
fisheries would continue to be included in the program when fishing CDQ. This
option would allow vessel operators to obtain their coverage through a single
program throughout the fishing year and would allow them to switch back and
forth between CDQ and non-CDQ fisheries without changing observers.
Without this option, vessel operators could be forced to switch observers and
observer providers when switching between CDQ and non-CDQ fishing and
would be obligated to pay two separate types of fees depending upon whether the
vessel is fishing CDQ or non-CDQ.

An additional option applies to the type of fee program selected.
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Option 7:

Uniform fee program. (Alternatives 6 and 7) Under this option, a uniform ex-
vessel value fee would be required for all vessels and processors covered by the
program in place of the two separate fee programs that are contained in
Alternatives 6 and 7. Adoption of this option in conjunction with Alternative 7
would establish a program similar to the Research Plan that was implemented in
1994 and repealed in 1995.

Finally, NMFS recommends inclusion of an option to address the expiration of the existing program for
fisheries not covered under the preferred alternative.

Option 8:

Remove 2007 expiration date for no action fisheries. Under this option, the
December 31, 2007 expiration date for the current program would be removed.
This means that under Alternatives 2 through 6, the Council’s preferred
alternative would establish two permanent programs: (1) a new program for those
vessels or fisheries covered by the action alternative, and (2) the permanent
extension of the existing program for fisheries not covered by the action
alternative. The purpose of this option is to eliminate the need to immediately
begin analysis of an extension of the existing program for fisheries that are not
covered by the preferred alternative, should the Council choose an alternative
other than Alternative 7.

2.2 Program scope: Which vessels and processors will be included?

The alternatives range in scope from the most minimal program that would include only GOA groundfish
vessels (Alternative 2) to a comprehensive program covering all groundfish vessels and processors and all
halibut vessels off Alaska (Alternative 7). Recall that vessels and processors participating in CDQ
fisheries may be included as an option in the program under each alternative for which they are included
for non-CDQ fishing. The options with respect to scope form the basis for the six action alternatives and
are displayed in Table 2.2-1 below:
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Table 2.2-1

Program scope: Which vessels and processors are included in each
alternative?

Vessel/Processor class Alt. 2 Alt.3 Alt. 4 Alt. 5 Alt. 6 Alt. 7
GOA groundfish vessels Yes Yes Yes Yes Yes Yes
Halibut vessels (all areas) Yes Yes Yes Yes Yes
GOA-based inshore Yes Yes (with Option to exclude) Yes
processors
BSALI fixed gear CVs Yes Yes Yes
BSAI pot vessels Yes Yes Yes
BSA-based I inshore Each processor may elect to opt-in or opt-out Yes
processors
BSAI trawl CVs <125' Yes Yes Yes
BSAI trawl CV >125' Option to Yes
include
BSAI longline CPs <125' Yes Yes
BSAI trawl CPs <125' Yes Yes
BSAI longline CPs>125' Option to Yes
include

BSAI non-AFA trawl CPs Option to Yes
>125' include
AFA inshore processors Each processor may elect to opt-in or opt-out Yes
AFA motherships Yes
AFA CPs Yes
CDQ vessels and processors Option to include vessels Yes

and processors that are

included in the program for
their non-CDQ activity

The analysis does not include an alternative (other than the no action alternative) that would exclude
GOA groundfish vessels <60' LOA even though those vessels are not currently required to carry
observers. In 1989, when the decision was made to exclude such vessels from any coverage
requirements, it was felt that coverage requirements for vessels <60' were not economically viable under
the pay-as-you-go program because average annual revenues for vessels <60' are less than one-third as
much as average annual revenues for vessels in the 60°-124' size range. However, a fee program based on
a percentage of ex-vessel revenues solves the problem of disproportionate costs for smaller vessels and
makes their inclusion into the restructured Observer Program more economically feasible.

Alternatives 4-6 contain an opt-in/opt-out provision for BSAl-based shoreside processors that take
deliveries of groundfish from vessels covered by the program that merits further explanation. Most BSAI-
based shoreside processors receive the great majority of their groundfish deliveries from vessels fishing in
BSAI groundfish fisheries (especially AFA pollock), and only incidentally take deliveries of GOA
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groundfish. Therefore, the observers working at these plants spend the great majority of their time
observing AFA pollock deliveries. A BSAI-based processor choosing to opt-in to the new program
would obtain all of its coverage through the new program, and would be required to pay the processor’s
share of any fees for all groundfish landings, including the processor share of fees on landings by vessels
that are not part of the program (i.e. CVs >125"). A BSAl-based processor choosing to opt-out would not
receive observer coverage through the new program but would continue to obtain all of its observer
coverage through the existing pay-as-you-go program.

However, a BSAI-based processor choosing to opt-out would still be required to collect fees from vessels
making deliveries of groundfish and halibut that are covered by the program, and would be required to
submit the processor’s share of the fee for such deliveries, but would not submit fees for any groundfish
landings by vessels not covered by the program. The purpose of imposing fees on BSAI-based processors
choosing to opt-out is to maintain a level playing field for all processors that receive groundfish covered
by the program. Otherwise, BSAI-based processors could have a competitive advantage over GOA-based
processors that are required to pay the fee, if such an alternative is selected.

2.3 Coverage requirements

The issue of coverage levels arises with the implementation of a program that rescinds the current
coverage levels that are based on vessel length and processing volume and replaces them with one in
which NMFS has more flexibility to decide when and where to deploy observers. However, some type of
organizational structure is still necessary to categorize vessels and processors for the purpose of
determining coverage levels. As a replacement for the existing vessel-length based categories, the
following four tier system of coverage is proposed. Vessels and processors would be placed into one of
the four coverage tiers based on their fishery and operating mode. The purpose of designing this four-tier
coverage system is to establish clear and uniform criteria for determining what level of coverage is
required in each fishery. The determination of which fishery sectors are placed into which tier is a
decision point at final action.

The establishment of uniform criteria for determining coverage requirements will also assist the Council
in determining what levels of coverage are necessary when new management programs are proposed. It
should also be noted that placement of a particular fishery or vessel class into a particular coverage tier
may, or may not, affect the type or amount of fee that would be assessed. As is elaborated in more detail
in Section 2.4, the Council has the option of establishing a uniform ex-vessel value fee that applies to all
fisheries within the program, or to establish separate fee programs for fisheries in the different coverage
tiers.

The following is a description of the four proposed coverage tiers:

e Tier 1 fisheries (200% coverage). These are fisheries in which two observers must be present so
that observers are available to sample every haul on processors or delivery on vessels. Tier 1
fisheries are generally those in which observers are directly involved in the accounting of
individual vessel catch or bycatch quotas.

o Tier 2 fisheries (100% coverage). These are fisheries in which one observer is deployed on
each vessel and processor. In contrast to Tier 1, it is recognized that the observer will likely be
unable to sample all hauls or deliveries due to workload constraints and will, therefore, follow
random sampling procedures so that the vessel or processor will not know in advance which hauls
or deliveries will be sampled. Under certain circumstances, vessels that would otherwise qualify
for Tier 1 coverage could operate with a single observer in Tier 2 if they are operating under
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restricted hours, or under an alternative monitoring plan approved by NMFS in which alternate
technologies are used to monitor scales when the observer is absent.

e Tier 3 fisheries (regular coverage generally less than 100%). (This tier replaces the old 30%
coverage requirement). These are fisheries in which NMFS is dependent on observer coverage
for inseason management but in which 100% coverage on every vessel is unnecessary because
observer data is aggregated across a larger fleet. Vessels participating in Tier 3 fisheries can
expect to receive coverage on a regular basis and will be required to carry observers when
requested to do so by NMFS. However, the actual coverage that each vessel receives will depend
on the coverage priorities established by NMFS and the sampling plan developed for the
individual fishery in which the vessel is participating. The actual coverage a particular vessel or
processor receives could range from zero to 100%, but on a fleet-wide basis, coverage levels are
more likely to average closer to 30%.

o Tier 4 fisheries (infrequent coverage). These are fisheries in which NMFS is not dependent on
observer data for inseason management. Coverage levels in Tier 4 fisheries are expected to be
low and infrequent and used for special data needs and research rather than inseason
management. Halibut vessels, jig vessels, and groundfish vessels <60' are likely to fall into Tier
4. In these fisheries, NMFS could deploy observers on vessels when necessary to collect needed
baseline data or to respond to specific data needs, but would not deploy observers on a regular
basis to collect inseason management data. Vessels participating in Tier 4 fisheries would be
required to carry observers when requested to do so by NMFS but such requests are unlikely to
occur on a regular basis.

Under this new four tier structure, the coverage levels would remain unchanged from the status quo for
most vessels and processors that currently have 100% or 200% coverage requirements. The biggest
change would occur for vessels that currently have 30% coverage requirements or no coverage
requirements. Under the four tier structure, most current 30% vessels would fall into Tier 3 and can
expect regular coverage at a level less than 100%. Most vessels that currently have no coverage
requirements will fall into Tier 4 and will be required to carry an observer when requested, but can expect
such coverage to be a relatively rare occurrence.

In addition, this analysis does not propose an annual mechanism through which a fishery would change
from one tier to the next if it is determined that coverage levels need to be increased or decreased.
Currently, all coverage levels are established in regulation and any changes to existing coverage
requirements must be implemented through notice and comment rulemaking. The Council and NMFS
may wish to consider whether a more flexible process is warranted or possible, but this analysis assumes
that formal rulemaking would be necessary to change fisheries from one tier to another under the new
system. Flexibility would still be substantially increased through the proposed system, however, as the
coverage levels for fisheries within Tiers 3 and 4 could be shifted and modified on an inseason basis.

2.3.1 Characteristics of Tier 1 fisheries

Tier 1 fisheries may have several or all of the following characteristics that make it necessary to have an
observer available for sampling at all times the vessel or processor is operating. Among these
characteristics are:

e Observer is directly involved in monitoring individual vessel catch quotas. In both the AFA and

CDAQ fisheries, observers onboard CPs, motherships, and inshore processors are directly involved
in monitoring individual vessel catch quotas. These quotas may take various forms such as CDQ
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allocations or AFA co-op allocations and groundfish sideboards. However, the unifying
characteristic is that the vessel is operating under an exclusive quota and catch data from each
vessel is not aggregated across the fishing fleet.

o Observer is directly involved in monitoring individual vessel bycatch quotas. In the CDQ and
AFA fisheries, and under the new groundfish retention standards for the BSAI head and gut
processing (H&G) fleet, vessels are operating under some form of individual or cooperative based
bycatch quotas. In the CDQ fishery, vessels operate under CDQ bycatch allocations. In the AFA
fishery, CPs operate under prohibited species catch sideboards that are allocated to each vessel.
And in the BSAI H&G trawl fisheries, each CP >125' will be subject to an individual vessel
groundfish retention standard (GRS) under Amendment 79 to the BSAI FMP. Because the GRS
functions as a limit on the amount of groundfish that each vessel may discard, it functions as an
individual vessel bycatch limit.

e Catch is being processed and/or discarded and cannot be observed at a later date. This is a
characteristic shared by all CPs in that there is no opportunity for shore-based monitoring because
the catch is processed at sea. In contrast, because CVs deliver whole fish to shoreside processors,
the monitoring of inshore fisheries can be split between at-sea and shore-based observers.

e Observer involved in monitoring catch from critical habitat. On CPs fishing for Atka mackerel in
the Aleutian Islands Subarea, observers are directly involved in monitoring removals of Atka
mackerel from areas designated as critical habitat for the endangered Steller sea lion. NMFS
determined that it was important to have an observer monitor every haul to obtain accurate
estimates of removals from critical habitat and avoid a jeopardy finding.

As is displayed in Table 2.2-1, no vessels or processors are proposed to be included in Tier 1 that are not
already subject to 200% coverage requirements. However, as new management programs are developed
that share the characteristics of Tier 1 fisheries, the number of vessels and processors in Tier 1 could be
increased.

2.3.2 Characteristics of Tier 2 fisheries

Tier 2 fisheries share several characteristics that make 100% coverage necessary but that do not elevate
coverage requirements to the Tier 1 level.

o Relatively large volumes of groundfish harvested. When designing a coverage program for a fleet
with disparate levels of groundfish harvested, it makes sense to concentrate coverage on those
vessels that harvest the largest volumes of groundfish because doing so ensures that a larger
portion of the overall groundfish harvest is observed than would be the case if coverage was
distributed randomly, or concentrated on vessels that harvest lower volumes of groundfish. The
current 100% coverage requirement, which is based on vessel length, has served as a useful proxy
in that vessels greater than 125' tend to harvest larger volumes of groundfish than vessels under
125'. It may be especially important to require 100% coverage on vessels that are both high-
volume and that operate independent of a larger fleet across which data can be extrapolated.
Trawl CPs >125' operating in the GOA are an example of high-volume vessels that often operate
alone in an area fishing for flatfish or rockfish while the bulk of the shoreside fleet operating in
that area is fishing for pollock or Pacific cod. This is the result of inshore/offshore regulations
that prevent trawl CPs >125' from fishing for pollock and Pacific cod in the GOA.
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o Potential for relatively high levels of bycatch. Trawl CPs operating in the GOA flatfish and
rockfish fisheries are examples of vessels that have the potential to catch large quantities of
halibut PSC and other species of potential concern such as certain rockfish. In addition, a single
large CP may have the harvesting power of several smaller CPs. Therefore, the Council and
NMFS may conclude that trawl CPs >125' operating in the GOA should continue to have 100%
coverage as is currently required under the status quo.

e At-sea processing precludes alternative monitoring approaches onshore. Because CPs sort and
process catch at sea, catch composition and bycatch data can only be obtained by onboard
observers on such vessels. Whereas monitoring of CVs can sometimes be accomplished through
a combination of at-sea and shoreside observers.

e Economically or operationally unable to operate in Tier 1. Certain small vessels that would
otherwise be operating in Tier 1 fisheries may be unable to carry two observers due to economic
or operational constraints. In these instances, such vessels may be allowed to operate as Tier 2
vessels but with constraints on either their volume or operating schedule to insure that a single
observer is able to handle the volume of groundfish harvested. The new groundfish retention
standard (GRS) under Amendment 79 only applies to non-AFA CPs >125. The Council chose
not to include vessels <125°. The Council motion for Amendment 79 provides for an “alternative
scale-use verification plan” which would allow vessels subject to the GRS to submit to NMFS a
plan for operating with just one observer where all hauls are monitored under 12/9 hour work day
restrictions.

e Individual catch or bycatch quota monitoring split between vessel and processor. In some
instances, the monitoring of individual vessel quotas on CVs may be split between the vessel and
processor where the vessel observer may be monitoring certain aspects of the catch and a plant
observer may assist with monitoring the portion of the catch that is retained and delivered. CVs
operating in CDQ fisheries fall under this category.

2.3.3 Characteristics of Tier 3 fisheries

Tier 3 fisheries share several characteristics that make regular coverage necessary but that do not elevate
coverage requirements to the Tier 1 or Tier 2 level.

o Observer data used for inseason management purposes. The primary threshold between Tier 3
and Tier 4 fisheries is that Tier 3 fisheries are those in which observer data is necessary for
inseason management of catch or bycatch quotas. Generally, these are the fisheries that currently
have 30% coverage requirements. In these fisheries, observer data is used to monitor groundfish
catch and discards, and PSC discards. But discard and PSC rates are aggregated across a large
fleet, making 100% coverage unnecessary.

e Vessels not operating under individual bycatch quotas. In Tier 3 fisheries, vessels are not
operating under individual bycatch quotas meaning that bycatch data from observed vessels can
be applied to unobserved vessels operating in the same time and area. Therefore, it is not
necessary to obtain bycatch data from every vessel in order to generate bycatch estimates for the
entire fishery.

e If vessels are operating under individual catch quotas, monitoring is done onshore. Even if

vessels are operating under a system of individual vessel quotas, 100% coverage may not be
necessary if the primary location for catch accounting is the shoreside processor rather than the
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vessel. AFA CVs and sablefish IFQ vessels are two examples of vessels that are operating in
individual quota-based fisheries where the primary catch accounting is done onshore rather than
at-sea. In both of these instances, vessels are subject to a 100% retention requirement for all
species for which individual vessel quotas apply to ensure that all fish harvested can be properly
accounted for onshore.

2.3.4 Characteristics of Tier 4 fisheries

The remaining groundfish and halibut fisheries that do not fall into Tiers 1 through 3 would be
categorized as Tier 4 fisheries. These are fisheries where coverage levels would be low and infrequent,
and observer data would be used primarily for special data needs and research rather than inseason
management. In these fisheries, NMFS could deploy observers on vessels when necessary to collect
needed baseline data or to respond to specific data needs, but would not deploy observers on a regular
basis to collect inseason management data.

e Observer data not used for inseason management. In a variety of fisheries, observer data is not
currently used for inseason management purposes and vessels are managed through the use of
landings data provided by processors. Examples include the halibut IFQ fishery and the jig
fishery.

o Low volume of fish harvested. In a variety of fisheries, the volume of groundfish harvested by
each vessel is so low that coverage is more efficiently applied to vessels that harvest larger
volumes. For example, it may take ten fixed gear vessels <60' to equal the daily volume of a
single trawler in the 60'-125' vessel size class. Therefore, an observer operating on a fixed gear
vessel <60' would only be able to sample 1/10th of the volume of groundfish as an observer
operating on the larger trawl vessel. If necessary, volume thresholds could be established to
ensure that only low volume vessels remain in Tier 4 and that small vessels that exceed certain
catch tonnage thresholds could be assigned to Tier 3.

2.3.5 Proposed tier classifications for vessels and processors

The proposed classification of each fishery into each of the four tiers is shown in Table 2.3-1. While the
tier classifications shown in this table closely match the existing coverage requirements, there are several
instances where vessel and processor categories that currently have 100% observer coverage requirements
are proposed to be included in Tier 3 (regular coverage less than 100%) instead of Tier 2 (100%
coverage). These are noted in the following section.
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Table 2.3-1

Proposed tier levels for vessels and processors.

Vessel/processor/fishery

Current coverage requirement and
future coverage requirements proposed
under other programs

Proposed tier classification

AFA CPs 200% coverage Tierl
CDQ CPs 200% coverage Tier 1
AFA motherships 200% coverage Tier 1
1 observer for each 12 hour period (i.e. 2
AFA inshore processors observers if plant operates more than 12 Tier 1
hours/day)
0, 0,
non-AFA trawl H&G vessels >125' in 100% coverage currently. 200% .
the BSAI coverage under Amendment 79 Tier 2
groundfish retention standard (GRS)
CPs fishing for Atka mackerel in the o .
Aleutian Islands Subarea 200% coverage Tier 1
30% coverage currently. However,
non-AFA Trawl H&G vessels <125' in 200% coverage would be required under Tier 2
the BSAI proposed BSAI Amendment 80 if these
vessels joined fishery cooperatives.
non-AFA Trawl H&G vessels >125' in o .
the GOA 100% coverage Tier 2
CVs >60" and pot CPs fishing CDQ 100% coverage Tier 2
non-AFA Trawl H&G vessels <125' in o .
the GOA 30% coverage Tier 2
0, 0, 0, 1
non-AFA inshore processors 0%, 30%, or 100% based on processing Tier 3

volume

Trawl CVs >125' (Including CDQ and
AFA)

100% coverage

Tier 2 or Tier 3 with possible video
monitoring requirement.

Trawl CVs 60'-125' (Including CDQ and

AFA) 30% coverage Tier 3
Longline CPs >125' 100% coverage Tier 2
Longline CPs 60°-125' 30% coverage Tier 2
Longline CVs 60°-125' 30% coverage Tier 3
Longline CVs >125' 100% coverage Tier 3
Pot vessels >60' 30% coverage Tier 3
Halibut vessels no coverage Tier 4
JTig vessels (all sizes) ile(:l ;)}:/erage or 30% depending on vessel Tier 4
Groundfish vessels <60' no coverage Tier 4
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2.3.6 Significant changes from the status quo

Under the proposed four-tier structure, most existing fisheries would fall into the tier that relates to their
current coverage level with four notable exceptions: (1) CVs >125', (2) longline CPs, (3) trawl CPs <125'
and (4) non-AFA inshore processors. The rationale for these changes is as follows:

Catcher vessels =125’

Most if not all CVs >125" are AFA vessels that operate primarily in the AFA pollock and BSAI Pacific
cod fisheries. Because such vessels are subject to AFA groundfish sideboards in the GOA, they have
only operated to a limited extent in the GOA since the implementation of the AFA. Therefore, the two
fisheries of primary interest are the AFA pollock and BSAI Pacific cod fisheries. In both of these
fisheries, CVs over and under 125' operate side-by-side and deliver to the same processors and there is no
compelling reason to subject these two components of the AFA fleet to different coverage levels. In the
case of the pollock fishery, the primary location for catch accounting is the processing plant rather than
the vessel, and all pollock landings are weighed on certified scales and observed by a plant observer. The
primary task of vessel observers is to collect PSC data (primarily salmon and herring) and to ensure that
pollock and Pacific cod are not discarded in violation of full retention requirements. While larger vessels
tend to harvest and deliver larger volumes of pollock, the disparity between AFA CVs greater and less
than 125' is not sufficient in and of itself to require higher levels of coverage on vessels >125'. Some
larger CVs have the ability to do extensive at-sea sorting because they load their fish holds via conveyer
systems and that raises additional concerns about possible at-sea sorting if observers are not present.

In the BSAI Pacific cod fishery, the operational disparity between AFA CVs greater than and less than
125" is even smaller. In fact, many of the larger AFA CVs have been designed so specifically to operate
in the high-volume midwater pollock fishery that they do not generally engage in bottom trawling for
Pacific cod because it is less efficient for them to do so than for smaller, more versatile CVs.
Consequently, the number of AFA CVs >125' that operate in the BSAI Pacific cod fishery is lower than in
the AFA pollock fishery and in the Pacific cod fishery there is less disparity in the groundfish volumes
harvested by vessels greater than and less than 125'. However, because at-sea discards of pollock is a
concern across the entire AFA CV fleet, NMFS believes it may be appropriate to consider including all
AFA CVs in the Tier 3 category only with the inclusion of a video monitoring requirement to ensure that
catch is not sorted or discarded at sea. But it should be noted that video monitoring faces several
unresolved implementation issues including confidentiality and the cost of interpreting the data that have
not been resolved A vigorous at-sea video monitoring program for the AFA inshore sector could greatly
reduce the number of observers required to monitor this fleet because species composition and PSC
monitoring could be accomplished at the processor. The AFA inshore CV fleet may be the most
appropriate place in which monitoring technologies such as video could be tested as an alternative to
traditional coverage. Additional information on the current state of video monitoring technology is
contained in Appendix 1.

Longline CPs <125°

Longline CPs <125' operate primarily in the BSAI Pacific cod fishery, and to a lesser extent in the
halibut/sablefish IFQ fishery and GOA Pacific cod fisheries. The longline CP fleet in the BSAI is divided
between vessels under and over 125' that currently face 30% and 100% coverage requirements,
respectively. In 2003, 10 longline CPs <125' and 29 longline CPs >125' operated in the BSAI Pacific cod
fishery. However, despite the length difference, these two groups of longline CPs generally operate in an
identical manner and often harvest similar volumes of groundfish. This is because some longline CPs
were built right up to the 125' size limit and have similar operational capacities as vessels greater than
125'. This is especially the case in the longline fishery where catch per unit effort is less dependent on

NPGOP Restructuring analysis - May 2005 21



horsepower than in the trawl fisheries. In contrast to trawl vessels, the speed at which both longline and
pot vessels are able to retrieve gear and harvest fish is more dependent on the skill of the crew than on the
horsepower or length of the vessel. For this reason it does not make sense to maintain two separate
coverage levels for the freezer longline fleet based on vessel length. Rather, the entire class of longline
CPs of all lengths should be assigned to a single tier category so that coverage on this fleet can be
managed in a uniform manner. NMFS has expressed concerns about the ability to obtain viable data
on CPs of any length without observers and, therefore, recommends that both trawl and longline
CPs <125' be subject to 100% coverage and placed into Tier 2. The reasons for this proposed increase
in observer coverage are described in the next section.

Trawl CPs <125°

In 2003, seven trawl CPs <125' operated in the GOA and two in the BSAL. Under current regulations,
these vessels are subject to 30% coverage. Many of these vessels are former CVs that were converted to
at-sea processing by adding plate freezers and converting their fish holds into freezer holds. These
vessels generally target Pacific cod, flatfish, and rockfish in the GOA and BSAI. Because they process at
sea, NMFS is concerned about obtaining accurate catch and bycatch information on these vessels without
observers. Therefore, NMFS recommends assigning these vessels to Tier 2.

In some situations there are several weeks when CPs <125’ operate with no observer coverage. Data that
is crucial to managing the fisheries is not available during this time and PSC catch is not accounted for.
This raises significant management and potential conservation concerns for NMFS. Using substitute rates
does not accurately reflect fishing mortality and may not capture all vessel activity. Vessels fishing in the
same area can have significantly different discard and PSC rates. Increasing observer coverage
requirements on these vessels would eliminate these data voids by providing managers with a source for
estimating PSC and total catch. Additionally, these vessels are only required to submit catch information
on a weekly basis, where observers would submit data to NMFS on a daily basis providing a significant
improvement in NMFS’ ability to manage inseason TAC and PSC catch.

Non-AFA inshore processors

Under the existing regulations, coverage requirements for non-AFA inshore processors are based on
processing volume with higher-volume processors subject to 100% observer coverage requirements.
Under the proposed new tier classification scheme, all non-AFA inshore processors would be grouped
into the Tier 3 category and would be subject to regular observer coverage when requested to receive an
observer by NMFS. This will provide NMFS with the flexibility to deploy additional observers at sea if it
is determined that at-sea coverage is a higher priority than 100% coverage at all higher-volume inshore
processors. Because plant observers at non-AFA plants are not directly involved in catch accounting as
they are at AFA plants, and do not collect information used for inseason management purposes, there is a
less compelling reason to maintain 100% coverage at all higher-volume processors when such observers
may be more useful if deployed elsewhere.

It should be emphasized, however, that inclusion of a fishery in the proposed new four-tier coverage
system is dependent on inclusion in the overall restructured Observer Program. In other words, the
tier structure would apply only to those fisheries that are included in the preferred alternative. Therefore,
the proposed inclusion of CVs and freezer longliners >125' in the new Tier 3 classification is dependent
on their being included in the preferred alternative. This would only be the case if the Council includes
these vessels in the program as an option under Alternative 6, or selects Alternative 7 as the preferred
alternative. In all other instances, such vessels would remain in their existing coverage categories under
the current pay-as-you-go regulations because they would not be included in the restructured Observer
Program.
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2.3.7 Inseason deployment issues

Under the proposed tier structure, decisions about when and where to deploy observers will be a major
issue in Tier 3 fisheries and a smaller issue in Tier 4 fisheries. In Tier 1 and Tier 2 fisheries, all vessels
and processors are required to carry observers at all times and therefore, there will be no need for a
decision-making process to determine how to deploy observers. However, a service delivery model
which allows NMFS to determine which observers are deployed to which vessels in Tier 1 and Tier 2
fisheries, and therefore insures that the most experienced and highly-skilled observers are placed where
they are most needed, will improve overall data quality.

Information on the proposed inseason deployment procedures anticipated to be used by NMFS is
provided in Section 4.3. NMFS continues to study alternative methods to optimize the deployment of
observers within specific fisheries to maximize the utility of data generated by a given number of
observers. Regardless of the results of these studies, NMFS believes that the Observer Program and
inseason managers should be provided with the greatest degree of flexibility to manage inseason
deployment of observers in an optimal manner.

2.4 Funding mechanism

All of the alternatives contained within this analysis anticipate funding the new observer program through
some combination of user fees and direct Federal funding. Federal funding may be necessary to get the
program up and running, cover some direct coverage costs if industry fees are inadequate, and cover
agency costs associated with implementing and maintaining the program (see above). Therefore, it
should be understood that any decisions related to the type of user fee would not preclude the possibility
of obtaining Federal funding to cover observer deployment costs. There are several decisions related to
the funding mechanism under each alternative. Section 2.4 outlines the primary issues and concepts
relevant to the funding mechanism:

Types of fee (ex-vessel value or daily observer fee)
Uniform or variable fees

Supplemental fee options for special programs
Initial fee percentage

Process for adjusting fee percentages

Fee collection mechanism

Start-up funding and Federal funds

Restriction on the use of fee proceeds

2.4.1 Principles for a fee program

In considering options for user fees, NMFS, Council staff, and the OAC developed several principles to
guide the choice of a funding mechanism:

1. User fees should be broad-based in that all participants in the program pay a share. But the fees
should also be limited to only those vessels and processors that receive coverage under the
program. Fees and coverage under the program should be parallel so that no one receives
coverage without paying the fee, but no one has a fee imposed on them without receiving the
benefit of coverage under the program. The intent of this objective is twofold: First, to prevent
“free riders” who benefit from coverage through the program but do not participate in its funding;
and second, to prevent fisheries or sectors that are not participating in the program from having to
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2.4.2

subsidize observer coverage for vessels that are participating. For fisheries with less than 100%
coverage, this principle would apply at the fleet level rather than individual vessel level in that all
vessels would contribute towards financing the program but observers may only be deployed on a
subset of vessels within the fleet.

User fees should be fair and equitable. One of the longstanding criticisms of the current “pay-as-
you-go” program is that some operations pay a disproportionately high percentage of their gross
revenues for observer costs (and some pay a disproportionately low proportion). In extreme
instances, observer costs for a particular vessel may be prohibitive in that they exceed what would
otherwise be the vessel’s expected net revenues and the vessel owner is precluded from fishing.
At the same time, the intent of this objective is also to prevent ‘free riders’ among industry who
benefit from the data used to manage their fishery but who do not participate in funding or have
coverage requirements (e.g., halibut boats, <60' boats).

User fees should not be directly linked to actual coverage levels when coverage levels are less
than 100%. It may seem logical to link user fees to the actual coverage needs or coverage levels
in a particular fishery. However, one of the problems identified with the current “pay-as-you-go”
system is that coverage levels are inflexible and difficult to adjust based on management needs.
An important advantage of the proposed restructuring is increased flexibility in determining how
observers should be deployed among fisheries. However, if every change in the coverage level
for a particular fishery also resulted in a change in the fee for that fishery, then every adjustment
of coverage levels would be a politically-charged decision that would require Council action and
notice-and-comment rulemaking. Such a system would greatly restrict the flexibility of managers
to modify coverage levels in a timely manner to respond to changing management needs. This
principle, however, is not relevant to fisheries that have 100% or greater coverage levels
mandated in regulation or statute due to their specific individual vessel monitoring needs (e.g.,
Tier 1 and Tier 2 AFA and CDQ fisheries), as these coverage levels are not expected to change.

User fees should be easy to collect without undue burden on industry. Vessels and processors are
already faced with considerable paperwork and reporting burdens. A new user fee should be
designed to work within the current recordkeeping and reporting system to the extent possible
without imposing unnecessary new paperwork burdens on industry.

Fee based on percentage of the ex-vessel value of landed catch

While a wide variety of fee types are theoretically possible and could be used to raise funds to support
observer coverage, the type of fee that best meets the principles outlined above is a fee based on the ex-
vessel value of landed catch. Fees based on the ex-vessel value of landed catch are the most commonly
used type of fee in the North Pacific, as both the original Research Plan and the halibut/sablefish IFQ
program use such fees. For purposes of this analysis, ex-vessel value fee would be calculated as a
percentage of the price paid (both monetary and non-monetary) for shoreside groundfish landings or as a
percentage of a standard prices applied to roundweight equivalent for each groundfish species. The use of
standard and actual prices is discussed below.
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Advantages of an ex-vessel value fee:

o Equity. An ex-vessel value fee is perhaps the most equitable method of funding observer
coverage because it is based on the value of the resource each operation uses. An ex-vessel value
fee is commensurate both to each operation's ability to pay and the benefits received from the
fishery. Under the existing pay-as-you-go program, some smaller vessel operators face observer
costs that are disproportionately high relative to their revenue, which is a concern identified in the
Council's problem statement.

o Broad-based approach. An ex-vessel value fee is the easiest type of fee to apply on a universal
basis to all participants in the restructured observer program. That is because the fee can be
assessed at the time of each landing regardless of how large or small the landing. The current
system in which vessels pay for their own coverage exempts all vessels that do not have coverage
requirements even though their fisheries are managed by data collected by observers on larger
boats that do have required coverage.

e Predictability. A fee that is withheld at the time of landing is likely easier for fishermen to
predict and plan for because they need not worry about maintaining sufficient funds in the future
to pay for coverage. Fees imposed on a yearly or quarterly basis would require fishermen to set-
aside sufficient funds to pay for future coverage fees. This may be difficult for some operations
that may not know how much revenue to set aside for future fee payments because they may not
know how many future fishing days to expect.

e Easiest to collect. An ex-vessel value fee that is automatically withheld at the time of landing by
the processor would likely be the easiest type of fee to assess and collect because the processor
knows how much was paid for the fish. The existing electronic reporting software used by
processors to report landings to NMFS could likely be modified by or replaced with a system that
automatically generate fee assessments, relieving processors of the task of calculating fee
amounts. However, this advantage would not apply if the fee is collected after-the-fact on an
annual or quarterly basis by NMFS through direct billing of fishermen.

Disadvantages of an ex-vessel value fee:

o Fee revenues not directly linked to coverage costs. Because the fee revenues would not be
directly related to observer coverage costs, it is highly likely that the program would experience
revenue shortfalls or surpluses relative to the amount of observer coverage desired. The amount
of revenue generated by an ex-vessel value fee depends on a variety of factors including: (1) the
fee percentage, (2) ex-vessel prices for species covered by the program, and (3) the amount of
total landings. Observer coverage costs also depend on various factors including: (1) the daily
rate charged by observer providers, (2) the number of vessels participating in a fishery, (3) season
lengths, and (4) the desired coverage levels. Given that fee revenues and coverage costs are
likely to vary independently from year to year as a result of factors that may be difficult to predict
or control, it is unlikely that an ex-vessel value fee program could be designed to exactly match
coverage costs.

e Fee percentages could be difficult to adjust. Given recent guidance on framework measures, it is
unlikely that an ex-vessel value observer fee could be designed so that the fee percentage could
be adjusted quickly or automatically. Recent guidance suggests that the fee percentage would
need to be established in regulation, and any change in the ex-vessel value fee percentage would
require notice and comment rulemaking and economic analysis of the impacts of the proposed

NPGOP Restructuring analysis - May 2005 25



change. Therefore, it is unlikely that fee percentages could be adjusted in a timely manner to
account for changing prices, landings, and coverage costs.

Types of fisheries that lend themselves to an ex-vessel value fee program

The type of fisheries for which an ex-vessel value fee may be most appropriate are those in which
coverage levels are less than 100%, and observer data is used to estimate activity on unobserved vessels.
The Pacific cod fishery in the GOA fits this description in that the catch is split primarily between vessels
with 30% coverage requirements and vessels with no coverage requirements. At present, few vessels
with 100% coverage requirements participate in this fishery. In the GOA Pacific cod fishery, observer
data is used by inseason management primarily to generate fleet-wide halibut bycatch rates for each gear
type, and for scientific purposes such as stock assessment.

An ex-vessel value fee would allow NMFS to collect observer funds from all participants in the fishery
instead of just the subset of vessels that are required to carry observers, and distribute observers
throughout the fishery as appropriate. To some extent, coverage levels could be adjusted to account for
fluctuations in revenue without dramatically affecting the ability of NMFS to manage the fishery.

For this reason, a fee based on the ex-vessel value of landed catch is proposed for all Tier 3 and 4
fisheries under Alternatives 2 through 7, and an ex-vessel value fee is included as an option for Tier 1 and
Tier 2 fisheries under Alternatives 6 and 7. Ex-vessel value fees are the most commonly-used type of fee
in the North Pacific. In sum, the advantages to such a fee are that it is broad-based, perceived to be
equitable, and roughly correlated with each operation’s ability to pay and level of participation. A fee
based on the ex-vessel value of landed catch would be relatively easy to monitor and collect because
much of the information necessary to assess such a fee is already collected by NMFS.

Basis for an ex-vessel value fee: Standardized or actual prices?

The Research Plan used a set of standardized prices, by species and gear, upon which to base the fee
assessment. Price information from the current year was used to calculate a standard price per pound
which would be applied to the following year’s landings. Industry was largely opposed to the use of
standard prices, preferring to use actual prices when possible. However, NMFS supported the use of
standard prices and continues to do so for several reasons:

1. Many operations have no price transaction (at-sea processors, for example)

2. Non-monetary compensations or post-season adjustments occur which do not appear on fish
tickets

3. Use of actual prices could encourage price reductions, or “under reporting”

4. Projection of revenues, and specification of annual coverage levels, is much more feasible with
the use of standardized prices

The use of standardized prices also was a major point of controversy in the development of a cost-
recovery (fee) program for the halibut/sablefish IFQ program. NMFS ultimately developed a flexible
system under which fishermen were given the choice to report actual prices or use NMFS standardized
prices. This approach appears to have addressed major industry concerns about the use of standardized
prices. Furthermore, most IFQ fishermen have elected to use NMFS standardized prices rather than
actual prices, which suggests that the standardized prices are reasonable and acceptable to industry. In
2004 (to pay for the 2003 fishing year), 95% of IFQ permit holders that paid the cost recovery fee chose
to pay the fee amount that NMFS calculated they owed based on standard ex-vessel prices, while 5% of
IFQ permit holders chose to pay based on the actual ex-vessel value of at least some of their landings
(Jessie Gharrett, pers. comm). The successful use of standardized prices in the IFQ cost-recovery
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program is likely because the program is able to use the current year’s data to generate standardized
prices because fees are not assessed until completion of the fishing season. By contrast, the original
Research Plan was forced to base standardized prices on the prior year’s data because fees were collected
at the time of landing.

Therefore, to some extent, the choice of fee collection mechanism affects the choice of standardized or
actual prices. The alternatives take two different approaches to fee collection. Under Alternatives 2 and
3, which include vessels but not processors in the program, NMFS would bill vessel owners directly
on an annual basis using standardized prices. Under Alternatives 4 through 7, processors would be
responsible for collecting fees (based on actual prices for CVs) at the time of landing and would
submit fee proceeds to NMFS on a quarterly basis.

Standardized prices (Alternatives 2 and 3). Under Alternatives 2 and 3, NMFS would bill vessel owners
directly on an annual basis using landings data and standardized prices. CP fees would be based on the
round-weight equivalent of their retained products. Standardized prices were chosen for Alternatives 2
and 3 for two reasons. First, the use of standardized prices simplifies the billing process in that NMFS
can apply standardized prices to each vessel’s landings data to generate annual bills. Second, a fee
collection system that uses an annual post-season bill would allow NMFS to use standardized prices for
the same fishing year in which the fees are being assessed. A program in which fees are assessed at the
time of landing would be forced to use standardized prices from the previous year as was the case under
the Research Plan because standardized prices from the current fishing year would be unavailable.
However, even if NMFS issues all bills using standardized prices, there is no compelling reason why CV
owners could not be given the option to document and submit their fee amounts using actual rather than
standardized process as is the case with the IFQ cost-recovery program. This option would be
unavailable for CPs, which have no price transaction for raw fish.

Actual prices (Alternatives 4 through 7). Under Alternatives 4 through 7, actual prices would be used for
CV deliveries to shoreside processors, and standardized prices would be used for CPs. Actual prices were
chosen for CV deliveries to provide the opportunity to compare and contrast these two different
approaches. However, the use of actual prices depends on the ability of NMFS to address the concerns
expressed by NMFS during the development of the Research Plan about the use of actual prices. If these
concerns cannot be adequately addressed, then standard prices may be the only viable approach for all of
the alternatives.

It should be emphasized that even if a choice is made to base fees on actual prices, NMFS will still need
to calculate standard prices for all landings that do not constitute the exvessel sale of whole fish to a
processor. These include all landings by CPs and all transactions in which fishermen sell fish directly
into the retail market such as to restaurants, groceries, and over-the-side to the public.

2.4.3 Implementing an ex-vessel value fee

While data currently collected by NMFS could be used to track the weight of raw fish offloaded to a
processor, standard prices currently are not calculated for groundfish species. To calculate standard
prices for other fee collection programs, regulations were adopted which required certain data collections.
For example, the Council’s crab rationalization program implemented a joint ADF&G and NMFS
electronic reporting system which will be used to collect price information from CPs (CV fees are based
on actual prices) for calculating cost recovery fees. The joint electronic reporting system would be an
internet based system which will allow for near real-time reporting of catch and price information for the
rationalized crab fisheries.
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NMFS intends to expand the joint electronic reporting system to groundfish fisheries in the future.
NMES expects that expanding the joint electronic reporting system to the groundfish fishery would likely
occur prior to implementation of any alternative restructuring the observer program which is adopted by
the Council. This system would replace the current NMFS shoreside processor electronic logbook report
(SPELR) and ADF&G fish ticket system and decrease the administrative burden on processors by
eliminating recordkeeping and reporting redundancies (Dave Ackley, pers. comm.).

The joint electronic reporting system, as it is currently envisioned for groundfish fisheries, would not
require processors to enter price information for groundfish deliveries. However, NMFS would need to
collect this information for any Observer Program restructuring alternative adopted by the Council which
would require the collection of fees. For this reason, regulations would be proposed which would require
processors to enter price information for groundfish into the joint electronic reporting system.
Specifically, price reporting would be required for all processors in the GOA for Alternatives 2- 4, and all
BSAI processors for Alternatives 5-7. This is because under Alternatives 2-4, CPs would be operating
under a restructured observer program in the GOA, and under Alternatives 5-7, catcher/processors would
be operating under the program in the BSAI. Thus, standard prices applied to CPs would be calculated
from shoreside deliveries from the area closest to which they are operating. Additionally, the joint
electronic reporting system could include a function which automatically calculates observer fee liabilities
for those vessels which would pay fees based on actual prices. This would reduce the concerns
processors had under the Research Plan in which they expected a significant increase in burden associated
with calculating and collecting fees.

If NMFS is unable to implement the joint electronic reporting system for groundfish fisheries before
implementing the preferred alternative for restructuring the observer program, regulations could be
proposed for the joint electronic reporting system as part of this action. In addition to eliminating
recordkeeping and reporting redundancies as described above, there are several advantages to the joint
electronic reporting system over current processes:

e While the SPELR incorporates some reporting data used by inseason managers, it does not
include the price information needed for calculating fees.

o Fish tickets are not entered into the ADF&G database in real time. Data from fish tickets are
required to be submitted to ADF&G within one week of a landing and are entered by ADF&G
staff into a database as they are received from processors. This process is typically considered to
represent a completed data set by March or April of the following fishing year and could 1) delay
the availability of funds resulting in temporary funding shortfalls if contracts are structured based
short term task orders and/or reducing NMFS’ ability to administer the fee program; 2)
alternatively, an entire year of initial funding would be needed and the advantages of an IDIQ
contract described elsewhere in this document would be minimized; or 3) force NMFS to use
standard prices from the previous year.

e Fees could be calculated by hand. However, that would represent a substantial burden to the
agency and potential decreases in accuracy that could result in over or under billing.

o The official fish ticket database is kept by the State of Alaska. NMFS currently has a data
sharing agreement with the State of Alaska for this data. The data sharing agreement may need to
be revised to incorporate the use of price information.

o The timeliness and quality of data for purposes of enforcement actions could be increased under
the joint electronic reporting system.

In sum, the electronic reporting system is an efficient way of gathering data for calculating and enforcing
these fees.
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NMEFS would use the data collections described above to calculate fees and bill vessels and processors on
regular billing cycles through existing processes. The Department of Treasury maintains a website where
vessels could electronically pay fees with a credit card. These funds would be electronically deposited
into an account in the Federal Treasury, which would likely be established by statute. For example,
legislation which established a requirement for NMFS to collect fees for quota monitoring programs also
established the Limited Access System Administrative Fund (LASAF) in the U.S. Treasury. Vessels
which wish to pay fees through the mail would be able to do so. NMFS would establish an account in a
local bank and deposit these funds. The bank would electronically transfer these funds to the U.S.
Treasury. NMFS could draw on these funds to pay contractors for providing observer services.

NMFS would implement an enforcement program to ensure fees are paid in a timely manner. At this
time, NMFS expects to establish regulations which would require fee payment prior to issuance of a
Federal processing or fishing permit. Currently, these permits are valid for three years. However, record
keeping and reporting regulations could be altered so they are issued on an annual basis. Processors that
don’t pay their fees would not receive their permit and would not be able to receive groundfish during the
following fishing year. Similarly, vessels that don’t pay their fees would not be able to fish for
groundfish during the following year. However, processors and vessels could pay a portion of their fees
and receive their permit. If NMFS determines that a particular processor or vessel did not pay the correct
amount, the burden would be on the vessel or processor to prove otherwise. Issuing permits annually
rather than every three years would increase the administrative burden for the industry and agency.
However, the benefits associated with enforceability of the fee program would likely outweigh the costs
associated with the increased administrative burden.

Accounting for post-season settlements (retro-payments)

In addition to fee assessments at the time of landing, fees would be also assessed on any post-season
settlements or retro-payments. Regulations implementing the program would contain reasonable
deadlines for reporting post-season settlement payments and submission of fees on such payments.

Accounting for non-monetary or non-traditional marketing of fish

Some fishermen choose to market their catch directly to consumers rather than to traditional processors.
And in some instances, fishermen may chose to engage in non-monetary exchange or barter of fish for
goods and services. In all of these instances, fishermen would be responsible for reporting their catch to
NMFS. When a traditional ex-vessel sale of fish to a processor does not occur, the fee would be assessed
using standard prices.

Accounting for annual fluctuations in total revenue

One of the major problems facing the design of an ex-vessel value fee program to support observer
coverage is that total revenues from the groundfish and halibut fisheries tend to fluctuate much more
widely on an annual basis than do coverage needs. This issue is addressed in detail in Section 4.5.1. The
program funded by the fee collection is likely to require a relatively stable budget over time with
adjustments for inflation and regulatory changes to coverage requirements. However, annual revenues
are likely to vary substantially due to annual changes in prices and harvests. If the program is designed to
be self-funding on an annual basis, this will result in the need to increase the fee percentage during years
in which the total revenue is low and decrease the fee percentage in years when the total revenue is high.

The program could resolve this problem by maintaining a surplus of funds so that a drop in revenues

during any one year does not jeopardize coverage during that year. An alternative approach would be to
create a more stable funding base by basing the fee on a multi-year average of total revenues. For
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example, a 5-year running average could be used to estimate total revenues from fisheries subject to the
fee, and the fee percentage could be adjusted automatically on an annual basis. Using this approach, the
fee percentage would increase as revenues go down, and decrease as revenues go up, but the magnitude of
the changes would be less dramatic in any one year. This issue will be developed further in future
versions of this analysis.

2.4.4 Daily observer fee based on actual coverage costs

The most viable alternative to a fee based on ex-vessel value is a daily coverage or observer fee based on
coverage costs (i.e., modified "pay-as-you-go"). This approach would to some extent mirror the existing
"pay-as-you-go" program, except that vessel owners would be billed by NMFS for their coverage instead
of contracting directly with an observer provider. This approach is probably only feasible for vessels and
processors with 100% or greater coverage. Such a fee could be designed to exactly match the direct costs
of observer coverage, as is currently the case with the pay-as-you-go program, or the fee could be set at a
lower level than actual coverage costs if Federal funds are available to support the program.

Under this approach, NMFS would monitor each vessel's activity and would assess a fee based on the
number of observer deployment days. The fees could be collected through direct billing by NMFS or by
a third party such as a billing service. This approach is only proposed to be applied to vessels and
processors in Tiers 1 and 2 (100% or greater coverage levels), and is thus only an option under
Alternatives 6 and 7, which are the only alternatives that include vessels and processors in the Tier 1 and
2 category.

Advantages of a daily observer fee based on coverage levels:

e Revenues could exactly match costs. If the daily costs of observer coverage are known in
advance (as they would be if NMFS entered into long-term contracts with observer providers)
then a daily observer fee could be designed to exactly match the costs of coverage. This is a
major advantage to such an approach because it means that coverage would not be threatened by
revenue shortfalls.

o Fees more closely match monitoring requirements. An ex-vessel value fee charges everyone
based on their revenues without regard to differences in monitoring requirements in different
fisheries. A fee based on coverage means that everyone pays for the coverage they receive,
whereas a fee based on ex-vessel value means that some vessels would subsidize coverage for
others.

Disadvantages of a daily observer fee based on coverage levels

o Does not address cost equity issues. One disadvantage to such an approach is that it does not
address the problem of disproportionate costs that is of concern in the current pay-as-you-go
program and is identified in the problem statement. In effect, vessels would be charged for their
observer coverage in a very similar manner to how they are charged today, except that NMFS
would be assessing the fee directly.

o Difficult to administer in fisheries with less than 100% coverage. Another disadvantage to a daily
observer fee approach is that it would be difficult to administer in fisheries with less than 100%
coverage requirements. In fisheries with less than 100% coverage requirements, the daily
observer fee could be assessed at a rate that matches the target coverage level for a fishery.
However, such an approach would reduce the ability of managers to move coverage around to
respond to changing management needs. If a daily observer fee is linked to coverage levels in a
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particular fishery, then every decision by NMFS to modify coverage levels would result in fee
increases or decreases and require lengthy analysis and rulemaking. This could severely restrict
the ability of NMFS to modify coverage levels in a timely manner to respond to changing data
needs, which is one of the primary concerns identified in the problem statement. For this reason,
the daily observer fee is only proposed for vessels and processors in Tiers 1 and 2 with coverage
levels of 100% or higher.

Types of fisheries that lend themselves to a daily observer fee based on
coverage costs

The types of fisheries for which a daily observer fee is most appropriate are those in which 100% or
greater coverage requirements are mandated by law or by the requirements of specific management
programs. Typically these are fisheries in which individual vessel monitoring is required for management
or enforcement purposes. For example, the AFA mandates that all AFA CPs carry two observers at all
times such vessels are fishing or processing in the North Pacific. The monitoring requirements of the
CDQ program and the proposed IR/IU retention requirements for BSAI non-AFA trawl CPs > 125" also
require 100% or greater coverage. In these fisheries, reducing coverage levels to respond to revenue
shortfalls is not a viable option because the management programs are dependent on vessel-specific
observer data to function.

Thus, a daily observer fee based on coverage costs may be the most viable approach for fisheries in which
the need for individual vessel monitoring requires 100% or greater coverage levels. Such a fee would
ensure that fishing operations are not affected by revenue shortfalls because the fees collected would
always be adequate to pay for the required coverage. For this reason, a daily observer fee is considered as
an option under Alternatives 6 and 7, those alternatives that include the major fisheries of the BSAI in the
new program.

Implementing a daily observer fee

A daily observer fee would be relatively simple to administer compared to a fee based on ex-vessel value.
In its simplest form, the Observer Program would submit a report to the regional office which would
contain the name of each vessel required to submit daily observer fees and the number of days and
observers that vessel carried during that billing cycle. This information currently is available and would
likely require minimal additional programming by Observer Program staff to create a report which meets
these needs. As all billing for fee programs currently is conducted by the Alaska Regional office in
Juneau, staff at that office would calculate an observer fee liability for each vessel and bill each vessel on
a regular billing cycle. Administrative billing and payment processes would be similar to those under the
ex-vessel value option. Enforcement mechanisms for these fee payments would also be similar to those
which would be in place under an ex-vessel value fee.

Daily observer fees would be estimated based on an examination of current contracts NMFS has entered
into for deploying observers and estimates of costs associated with those contracts. If the daily observer
fee is underestimated, NMFS may find itself in a position where observers are required on certain vessels,
but does not have the funding to support that coverage. To avoid this scenario, fees could be set slightly
higher than are expected and the excess could be refunded to vessels after the fishing year. Actual costs
under this fee option are impossible to estimate without contracts in place.
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2.4.5 Federal funds

With one exception,® the Federal observer programs in other regions of the U.S. are entirely Federally
funded. Given this fact, many fishermen in the North Pacific believe their observer programs should also
be Federally funded. Although the likelihood that Federal funds could become available to partially or
fully support the groundfish observer program in the North Pacific is not easily predicted, the possibility
of Federal funding is considered in this analysis. Federal funding for observer coverage can be divided
into two categories: ongoing partial to full support or one-time start-up funding. Details on the need for
and use of Federal funding, specifically with regard to funding initial contracts, is provided in Section
2.4.12 of the analysis. All of the alternatives under consideration can incorporate some level of Federal
funding should it become available.

2.4.6 Other types of user fees that are not analyzed further

A variety of other types of user fees were considered and rejected from further analysis because they do
not meet all of the principles outlined above. Most of these approaches were discussed and considered by
the OAC. The following is a brief summary of alternative types of user fees and the reasons for their
rejection from further analysis.

Fee based on total catch (including discards and PSC bycatch). An alternative type of fee could be based
on total catch instead of landed catch so that fees are also assessed on discards and PSC bycatch. While
such a fee might be appealing in that it would reward “clean” fishing and provide an additional financial
incentive for vessels to avoid discards and bycatch of PSC species, such a fee would be more burdensome
to monitor and collect. Discards and PSC are among the most difficult data to collect in the groundfish
fisheries off Alaska and such data cannot be reliably collected on unobserved vessels because these
species are not allowed to be retained. Given the relatively low levels of current coverage in most of the
fisheries to which the alternatives would apply, a fee that includes discards and PSC bycatch is unlikely to
be viable. That is because NMFS would have no basis upon which to assess the fee against vessels that
did not carry observers. Such a fee would require burdensome and costly additional monitoring of
bycatch and discards to collect the necessary data.

Fixed tonnage fee by species or product. This type of fee is currently used in the BSAI inshore pollock
fishery where vessels pay a fee of 0.6 cents per Ib for all pollock landed in the directed pollock fishery. A
similar type of fee in the form of a fixed tonnage fee for each type of groundfish and halibut harvested
under the restructured observer program could also be used to support observer coverage. However, the
application of a fixed poundage fee would be more complicated in a multi-species fishery. To establish
such a fee, the Council would likely need to consider a separate fee amount for each species so that high-
value/low-volume fisheries are treated comparably with high-volume/low-value fisheries. Otherwise,
some fishermen would be paying disproportionately high fees relative to their revenues, and participation
in some low-value fisheries could be effectively precluded if the fee is too high a percentage of the ex-
vessel value. Setting a separate tonnage fee amount for each species and/or product type could result in a
long, complicated and political process that can be avoided by using a uniform fee based on ex-vessel
value. An additional disadvantage to such a fee is that it does not account for inflation. Fee revenues
would remain constant over time (relative to the TACs) while observer costs could increase. A fee based
on a percentage of ex-vessel value has the potential to increase revenues over time to the extent that prices
increase due to inflation. However, fish prices and observer costs are not necessarily linked and in any
one year prices could drop while observer costs increase. Over the long-term, a fee that is based on ex-
vessel value is more likely to follow inflation than one that does not change over time.

¥ The Pacific hake observer program in the Northwest is funded by industry in the same manner as the North Pacific
groundfish observer program.
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Licensing fee. Federal fishing permits are currently issued free of charge by NMFS to all eligible
applicants. A licensing fee similar to existing car-tab fees could be assessed on vessels that wish to
participate in a fishery governed by the program. Licensing fees could be based on factors such as vessel
length, gear type, target fishery, or even the vessel’s appraised value. However, such fee would be
difficult to develop in a manner that is fair and equitable and does not impose a disproportionate cost on
certain participants. It could also require substantial additional paperwork and recordk