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STATEMENT OF THE CASE

Both respondent Echo Bélle, Inc., and gppellant Jonathan W. Smee gpplied for Quota Share [QS]
under the Pacific hdibut and sablefish Individua Fishing Quota[IFQ] program in connection with
halibut and sablefish caught on the F/'\VV ECHO BELLE during 1987, 1988, and 1989. Echo Belle,
Inc., clams the QS as owner of the F/V ECHO BELLE. Mr. Smee clamsthat he had an unwritten
lease of the vessdl during the rdevant years.

The Redtricted Access Management Divison [Divison], in an Initid Adminigrative Determination
[IAD] issued on March 24, 1995, denied Mr. Smee's clam and issued the QS to Echo Bdlle, Inc. The
IAD held that Mr. Smee had failed to establish that he leased the F'VV ECHO BELLE from Echo Belle,
Inc. ThelAD noted that Echo Bdlle, Inc., directly paid and also reimbursed Mr. Smee for expenses
related to the vV ECHO BELLE, obtained insurance and paid a crewman injured during Mr. Smee's
operation of the F/V ECHO BELLE. It held that Mr. Smee had failed to show that he, rather than the
owner shouldered the financial burdens and risks of the fishing operation. It found Mr. Smee had not
overcome the presumption' that he did not hold alease on the F/V ECHO BELLE, and awarded the
QSfor thetrips a issue to Echo Belle, Inc. Mr. Smeetimely appealed.

On agpped, the parties presented additional evidence that had not been considered by the Divison,
including sworn statements of severd witnesses. Appedls Officer Ronad Miller held an ord hearing
pursuant to 50 C.F.R. § 679.43(g)(3)?>. The following witnesses testified at the hearing for Mr. Smee:

1See the discussion of presumptions and burden of proof beginning on page 4, infra.

Formerly 50 C.F.R. § 676.25(g)(3). All IFQ regulations were renumbered, effective July 1,
1996. See, 61 Fed. Reg. 31,270 (1996). The wording of the regulation in question was unchanged by the
renumbering.



Appdlant Jonathan W. Smee; gppellant’ s wife, Debbie Smee (who performed bookkeeping in
connection with the venture); appelant’ s accountant, Dennis McManus, and appellant’s cousin and
fdlow fisherman, Robert John Wurm. The following witnesses testified for Echo Bellg, Inc.: its
president, Richard Powell, and a hired expert, Charles E. Morgan, CPA. The apped was origindly
assigned to Appedls Officer Ronald Miller and later was reassigned to Apped's Officer Rebekah Ross.
Ms. Ross reviewed the audio tapes of the hearing and the documentary evidence submitted by the
parties, and gave the parties the opportunity to file additional motions prior to issuing this Decison.

ISSUE
Whether Jonathan W. Smee leased the F/VV ECHO BELLE during 1987, 1988 and 1989.
BACKGROUND

The original owners of respondent Echo Belle, Inc., were Richard Powell, Ted Otness, H. Y. Kim, and
Fred Likens. At the time the corporation was formed, the Appellant was known in Kodiak as an
experienced and successful fisherman. Mr. Smee was a part owner of two corporations that owned
other fishing vessdls, the F/V CONTENDER and the F/V TENACIOUS.

In early May, 1987, Mr. Powell learned that the F/\VV ECHO BELLE, an 83-foot vessel, would be
auctioned at amarsha’ssale. Prior to the sde, Mr. Powell contacted Mr. Smee to learn his opinion
regarding the condition of the vessd. Mr. Smee noted that the vessel wasin very poor condition, that it
was filthy and that it needed considerable work and maintenance before it could be used for fishing.

Mr. Powell purchased the F/V ECHO BELLE at the auction on behalf of himsdlf and the other owners,
and they soon formed the corporation, Echo Belle, Inc. Mr. Powell contacted Mr. Smee shortly after
the purchase. Mr. Smee tedtified a the hearing:

He offered the posgition to me to take over the boat; to take over the boat; run it; outfit
it; do whatever it takesto get it going and go longlining. Haibut fishing was the first
thing that we could see that was upcoming. He needed a skipper that knew how to set
the boat up, basically. | had my own concerns about what | was going to do. | was
employed at thetime. | was running my own boat. | had the CONTENDER. We
were having agood year with the CONTENDER. | had agood crew. My first
thoughts were, well, what am | going to do with my boat? Who am | going to get to
run my boat?

Mr. Smee testified that Mr. Powell made the proposd of terms. “I’d give him 45% and | would keep
55%.” Mr. Powdl, on the other hand, tetified that the proposa was made by Mr. Smee. In any
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event, the parties agreed that, out of the 55%, Mr. Smee was to pay the crew, groceries, bait, and fudl.
Mr. Powell would take care of the boat payments, gear, and insurance. Other expenses would be
negotiable. After consultation with others, Mr. Smee agreed to the terms. He set to work to prepare
the vessdl in the three short weeks prior to the firgt halibut opening.

Mr. Smee hired crew and set them to work preparing the vessd and the halibut gear. The
compensation to the crew was the crew share (5-6% per crew member) of the fishing proceeds, minus
certain trip expenses. In addition, Mr. Smee hired other non-crew workers to help prepare theinitia
gear. Echo Bdle, Inc., reimbursed Mr. Smee for the wages of those workers, but not the crew. Echo
Bdle, Inc., paid the costs of the gear and other expenses associated with preparing the vessel for
fishing. When Mr. Smee incurred expenses associated with the gear and vessel preparation, he
submitted those to Echo Bele, Inc., dong with copies of invoices.

Asdiscussed in more detail below, during the term of the relationship Echo Belle, Inc., paid for the
following: purchase of the vessd; hull insurance, P& I (protection and indemnity) insurance, injuriesto
crew members (under the deductible of P& insurance), vessel repairs, vessd maintenance, fishing gear
(including labor costs to prepareinitial gear), moorage, and vessd licenses® Mr. Smee paid for the
following: crew shares (including labor hired a afixed rate to perform crew functions, such asfish
cleaning), groceries, fud (which includesfilters and other fud-associated sundries), bait, part of the
eectricity? while the vessd wasin the harbor stall, gear transportation, and his entry cards.

By October 1987, Mr. Smee had discussed becoming an owner of Echo Bdlle, Inc. He made an initia
deposit towards ownership in November, 1987, and became a 25% owner in January, 1988. He
replaced Fred Liken as an owner.

Although thereis no evidence of the parties' discussions on this point, it appears that the parties
understood from the beginning that the 55/45 arrangement would gpply only when the vessel was
engaged in fishing — not when it was engaged in sdmon tendering (the trangportation of sdmon from
fishermen to a processor). For sdmon tendering, Mr. Smee was paid a set daily fee when he captained

3Mr. Smee testified in his origina affidavit that he paid for all licenses. [Exhibit S-3, at 2-3] On
cross examination, he admitted that the documents indicate that Echo Belle, Inc., paid for vessel licenses
and that he paid for his entry permits. [See also Exhibit S-18 (reimbursement for 1987 license); Exhibit 4
(reimbursement for 1988 license); Exhibit 28 (payment for 1989 license)]

4Mr. Smee testified that he had the option of running the vessel while it was in harbor and
consuming more fuel or arranging an electrical hookup. He chose the latter as being the more cost-
effective. The record indicates that sometimes Mr. Smee paid this expense and sometimes it was paid by
Echo Belle, Inc. [See Exhibits 3; 5; 10; 33-35]
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the vessd. When another person captained the vessd, Mr. Smee received nothing (except for his
share as an owner of Echo Belle, Inc.).

Inits estimated projection submitted in connection with the origina bank loan gpplication, Mr. Powell,
on behdf of the*Echo Belle Partners,” estimated that the vessdl would have 60 salmon tendering runs
at aprofit of $2,000 each, and that expenses for those operations would include “crew shares’. [Exhibit
16, a A-3] In contrast, he estimated two halibut openings with the following expense: “55% to
skipper for hdibut fishing & he pays operating costs” Id. This appearsto show Mr. Powdl’s
understanding that the 55/45 split would not apply when the vessd was engaged in sdlmon tendering.

Mr. Smee gpparently had the same understanding. In hisorigind affidavit, Mr. Smee contended that
the “same lease arrangement” gpplied to sdmon tendering. [Exhibit S-3, a 5]. However, in alater
affidavit he testified: “During the saimon tendering operations, | did not lease the boat from Echo Belle,
Inc., but instead worked for aflat rate” [Exhibit S-20, at 4, paragraph 17] Hetedtified at the hearing
that his earlier contention that the lease gpplied to sdimon tendering was erroneous.

The vessdl gpparently was not used for sdlmon tendering until 1988. [Exhibit 10] In May, 1989, Mr.
Smee, on behaf of Echo Bellg, Inc., entered into awritten agreement, titled “ Three-Y ear Charter
Agreement” with North Pecific Processors, Inc. [Exhibit S-27] The charter agreement committed the
F/V ECHO BELLE to tender salmon from July 5, 1989 through August 25, 1989 and for alike period
in 1990 and 1991. However, in 1989 the processor released the vessel from its charter obligation to
fish for haibut on condition that it deliver the catch to the processor.

During the years at issue, the following arrangements gpparently applied even when the vessel was
engaged in samon tendering (i.e., the times al parties agree there was no lease):  All proceeds were
paid into an account set up by Mr. Smee in the name of the vessdl and his own name. Sometimesthe
checks from the processors were made out to the Echo Belle, sometimes to Jon Smee, and sometimes
both were named. The Smees did the bookkeeping. Mr. Smee then paid to Echo Belle, Inc., the
amounts due to the corporation from the operation. Mr. Smee paid to the crew amounts due to the
crew and issued 1099 forms to the crew. Other relevant facts are discussed below in more detail in the
context of discusson of the issuesin this case.

DISCUSSION
Presumptions and burden of proof

Under 50 C.F.R. § 679.40(a)(2),’ either avessdl owner or alessee can be aqudified person and

Formerly 50 C.F.R. § 676.20(a)(1).
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eigiblefor aninitid issuance of QS. The owner of avessd will receive QS in connection with relevant
landings of hdibut and sablefish unlessiit is determined that there was alease of thevessd. In
O'Rourkev. Riddle,® and in subsequent cases, we explained that the Division adminigtratively
edtablished a presumption in favor of vessd owners. We stated that this presumption is nowhere
explicitly stated in the IFQ regulations, but that it arose from the requirement that data regarding alease
supplied by an gpplicant must be compared with data compiled by the NMFS Regiond Director, and
that the compiled datainitialy contained no information regarding vessdl leases. The Office of
Adminigrative Appeds views this presumption as a device goplied by the Divison merdly for
adminigirative convenience. It is not recognized or gpplied on apped. We wish to make clear now that
on gpped we accord no weight to this presumption and that the entire record in each apped is
reviewed de novo.

We dso stated in O'Rourke, and in subsequent decisions, that in two-party casesin which the |AD
denied one party and made an award to the other, the burden of proof on apped (both the burden of
production and persuasion) is on the party who seeks to change the status quo, i.e., the party whose
clam was denied inthe IAD. While that may be agood generd rule in gppedls from decisons
rendered after full due process hearings, IADs are not such decisions. Because our gppedls are de
novo, the parties on appeal should begin on an equa footing. To the extent that an appellant has the
burden of production, that burden is minimally met by filing an gpped that complies with requirements
of the IFQ regulations. Each party to an apped has the same burden of persuasion that the evidence
supports the party's position. To the extent that our previous decisions conflict with the views
expressed here, those decisions are overruled.

Analysis of whether Mr. Smeeleased the F/V ECHO BELLE
The regulations do not define "lease" but discuss the evidence that will establish the existence of alease:

Conclusgive evidence of avess lease will include awritten vessdl lease agreement or a
notarized statement from the vessel owner and lease holder attesting to the existence of a vessdl
lease agreement a any time during the QS qudifying years. Conclusive evidence of avess
lease mugt identify the leased vessel and indicate the name of the lease holder and the period of
time during which the lease was in effect. Other evidence, which may not be conclusive, but
may tend to support a vessel lease, may also be submitted.

®Appeal No. 95-0018, May 18, 1995, at 9, aff’ d May 23, 1995.
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50 C.F.R. § 679.40(a)(3)(iii)7 (Emphasis supplied).

Here, there is no conclusive evidence of alease, ether in the form of awritten lease agreement or a
notarized statement. Mr. Smee's gppeal depends on there being sufficient "other evidence” of an ord
lease to establish that he was the lessee of the F/V ECHO BELLE during the relevant periods.

In O'Rourke v. Riddle,? the Office of Administrative Appedsidentified five factors that should be
considered by an Appeds Officer in deciding whether avesse |ease existed, in the absence of
conclusive evidence:

(1) whether and to what extent the claimed |essee had possession and command of the vessdl
and control of navigation of the vessd;

(2) whether the claimed lessee directed fishing operations of the vessd;
(3) whether the claimed lessee had the right to hire, fire, and pay the crew;
(4) whether the claimed lessee was responsible for the operating expenses of the vessd; and

(5) whether the claimed |essee treated the fishing operations in which the vessdl was used as
hisher own business for federal income tax and other purposes.

These were intentiondly called factor s, rather than elements, because they are meant to be used as
andytical tools or guideposts to help the Appedls Officer decide whether there was a vessdl lease.
Because neither the IFQ regulations nor the regulatory history provided a definition of vessel lease, and
because of the great variety of business arrangements between owners and operators of fishing vessdls,
we have found it necessary to agpply aflexible case-by-case analyssin these types of appeds. Ineach
case, we are trying to determine whether the party who claims to have held a vessd |ease had sufficient
control of the fishing operations and assumed sufficient entrepreneurid risk from the fishing operations
to qualify as alessee for purposes of the IFQ program.

In Krisovich v. Ddll,® we added a sixth factor:

"Formerly 50 C.F.R. § 676.20(a)(1)(iii).
8Appea No. 95-0018, May 18, 1995, aff’d May 23, 1995.

°Appea No. 95-0010, March 20, 1996, at 10, aff’ d March 27, 1996.
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(6) whether the claimed lease had a set or guaranteed term.

Aswe have previoudy stated, these are not exclusive factors. Appeals Officers have discretion to
consder other factorsthat, in their judgment, help in determining whether a lease existed between the

parties.

Of particular interest in every case involving a clamed lease is how the parties characterized their
business arrangement during negotiations and discussions, during fishing operations, and subsequently.
Aswith purported written vessdl leases and charters, the terminology used by the parties to describe
ther relationship and their unwritten agreement can be relevant evidence of whether they intended to
form alease® In casesinvolving claimed ord leases, we have dready been considering such evidence
without formdly cdling it afactor. Now it is appropriate to cal thisafactor and add it to those
previoudy identified in O'Rourke and Kristovich. Accordingly, Appeds Officers should aso consder:

(7) how the parties characterized their business arrangement at the relevant times.

Although this is the seventh factor so identified, anayticdly it should be the first addressed.
Accordingly, the numbering of the factorswill differ from our prior decisons.

1. TheParties Characterization of the Arrangement

The great weight of the evidence establishes that, during the rdevant years, when the parties discussed
their relationship with each other, they did not characterize it asa“charter” or “leasg’. Mr. Powell
tedtified in an affidavit:

The Corporation has never leased or chartered the Vessdl to Mr. Smee or anyoneelse. |
certainly did not consider the arrangement we set up for handling Vessdl incometo be alease.
We never told our bankers or anyone else that Mr. Smee had alease. Asamatter of fact, it
was the opposite - we aways spoke of him as a skipper, and after we decided to offer him a
share of the Corporation in 1988, as a skipper who was a co-owner. | never understood the
Corporation to be turning the Vessel over to him for a pecific period of time, nor did |
consder him to be assuming any of our control over the way the Vessel operated. | dways
understood that 1 could terminate his employment for any reason at any time, and that he could
do the same.

%1 reviewing such evidence, however, Appeals Officers should keep in mind that individuals are
often more careful and deliberate in their choice of words when creating formal written documents having
legal significance that they may bein oral conversation and informal communications.
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Exhibit 15, at 2. Mr. Powell testified again at the hearing that he did not ever describe the relationship
as alease to anyone and that Mr. Smee did not use the term “lease.”

Mr. Smee did not testify that he ever caled the arrangement a“leasg’ or “charter.” However, he
testified that he once had a discussion with Mr. Powell a Mr. Powd I’ s home (presumably after he
purchased the 25% share of the corporation). In that conversation, Mr. Smee characterized their
relaionship as a partnership. Mr. Powd| corrected him and told him that he was a shareholder in the
corporation, not a partner. Mr. Smee testified that Mr. Powel| told him that what he had with the
corporation was just like alease. Thus, the parties did not negotiate their arrangement as alease or
characterizeit asbeing alease. At most, accepting Mr. Smee' s testimony on this point, one of the
partiesonce said it was like alease.

Crew members gpparently were not told that there was a lease of the vessel to Mr. Smee, dthough
they acknowledged that he was making the determinations of where and when to fish and was
navigating the vessdl. Crew member Michad Standlle testified in an affidavit that, upon questioning,
Mr. Smee told him he was just the skipper. [Exhibit 24] He darified in alater affidavit that he did not
know whether there was alease. [Exhibit S-57] Crew member Mark Smith testified that Mr. Smee
told him he was “ a part-owner, who operated the boat for a percentage of itsincome.” [Exhibit 23].
Crew member William Matthews tedtified in an affidavit that Mr. Smee told him “he was one of four
co-owners, and that he managed the vessel for the owners” [Exhibit 22] Crew member Forrest
Hoger tedtified in an affidavit that Mr. Smee told him “he was a 25% partner in the vessd, and that he
received a skipper’ s share for operating it.” [Exhibit 21] Mr. Smee has testified that he did not discuss
the particulars of his arrangement with his crew. | find** that the crew were not told that the
arrangement was alease. In addition, it does not appear that vendors were told of any lease or charter
of the vessd to Mr. Smee. [Exhibit 17 (Petro Marine Services); Exhibit 18 (Alaska Pacific Seafoods);
Exhibit 19 (Alaska Fresh Seafoods)] Thisisnot surprising, in that Mr. Smee does not contend that he
characterized the relaionship as alease during the times at issue.

Although the parties did not themsalves characterize the arangement asa“lease,” the term “leasg” was
used in two contexts to describe the relationship. As discussed more fully below, the first wasin
financid statements prepared by an outside bookkeeper, and the second was in the context of
gpplications for participation in the Capital Congtruction Fund (CCF) program prepared by the parties
accountants.

Echo Bdlle, Inc.’s outside bookkeeper, Sandra R. Sappington, prepared financid statements after Fred

YFactud findings in this appeal were made by Appeals Officer Rebekah Ross, who considered
the evidence presented by the parties, including documentary evidence and testimony presented at the
ora hearing. Chief Appeals Officer Edward H. Hein concurs in the factua findings.
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Liken (who initidly performed this task) |eft the corporation. In the financid statements, Echo Belle,
Inc.’sincome for the trips at issue, as well as the income from salmon tendering, was characterized as
“fishing income-lease.” Those statements were circulated to the owners, and dso occasondly to the
corporation’s accountants and banker. [Exhibits S-7— S-8] In 1990 the financid statements indicate
zero income for the category “fishing income-lease” [Exhibit S9] Starting in 1990, the statements list
income from various fisheries, such as haibut, black cod, crab and tendering (samon). 1d.*2

Ms. Sgppington testified in an affidavit that she decided to use the term “fishing income-leass” without
influence or direction from the corporate officers or owners, and that she can no longer remember why
she used the label. [Exhibit 6] Mr. Powell testified at the hearing that he did not direct Ms. Sgppington
to usetheterm “leasg’. | have given no weight to the accountant’ s characterization of the income as
“leasg’ income, in light of the absence of evidence that the accountant was told that the relationship was
alease. Cf. Krigtovich, a 13, note 18. | find credible Mr. Powd |’ s testimony that, during the relevant
times he was not troubled by the characterization on the financiad statements, as those satements were
essentialy internal documents and the characterization was not a matter of substance. [Exhibit 7] | dso
note that, in the generd ledgers for the years at issue, the fishing income is separated into “fishing
income-leasg’; “hdibut’; “crab”; “sdmon tendering” and “ other fishing income’. [Exhibits 3; 5; 10]
Those items were combined into the category “fishing income-leasg’ in the consolidated income
satements.

On February 27, 1989, Echo Bélle, Inc.’s directors passed a resolution alowing its accountant, Jon
Krueger, to execute documentsin connection with the Capital Congtruction Fund (CCF). [Exhibit 27]
CCF isaprogram jointly administered by the Internal Revenue Service and NMFS under which
owners and lessees of vessals may set aside tax-deferred funds to be used to purchase or upgrade
fishing vessds. Mr. Krueger prepared a CCF gpplication for Echo Belle, Inc., identifying Mr. Smee as
alesee of thevessdl. [Exhibits 21; 26] He tedtified that he did so as he understood that Mr. Smee
wanted to quaify his entire skipper share for CCF deposit, ingtead of just his 25% share of Echo Bdlle,
Inc. [Exhibit 26] Mr. Krueger testified that the other owners of Echo Belle, Inc., did not direct him to
identify Mr. Smee as alessee on the gpplication. 1d. Mr. Kim sgned the application on behdf of the
corporation, but testified in an affidavit that he smply signed the forms prepared by Mr. Krueger, and
was not aware that the forms identified Mr. Smee as alessee of the Echo Belle, Inc. [Exhibit 27]

Mr. Smee also submitted a CCF gpplication in December, 1989. [Exhibit S-22] Along with that
gpplication, prepared by Mr. Smee' s accountant, Dennis McManus, Mr. Smee aso submitted a
“Memorandum of Fishing Vessd Lease and Certificate’ sgned by himsdlf as both the lessor and as the

2Mr. Smee contends that he continued to lease the vessel during the first few months of 1990.
[Exhibit S-3, a 1] This appears to detract from his claim that the financial statements indicate when a
lease existed.
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lessee. Mr. Smee purported to sign the document as lessor in his capacity as Vice President of the
corporation, although corporate documents establish that he was not avice-

president or other officer or director at that time. [Exhibit 27]** Mr. Smee apparently did not seek to
have Mr. Powell or any other officer of the corporation sign the document. Mr. McManus and Mr.
Smee gpparently made little attempt to have the CCF application conform to redlity, as they used the
wrong term for the aleged lease, the wrong compensation amount, and Mr. McManus testified that he
amply made up a provision that the “leass” was terminable on 30 days notice by ether party.

| find that neither the CCF application prepared by Mr. Krueger on behdf of Echo Bdlle, Inc., nor the
CCF gpplication prepared by Mr. McManus on behdf of Mr. Smee isworthy of any weight in
determining whether the parties truly characterized their rdationship asalease. The accountants concur
that hired skippers are regularly designated as lessees for the purposes of the CCF program, and that
their slandard practice was to submit forms designating skippers aslessees. Here, the parties smply
put the CCF gpplication process in the hands of their accountants, and apparently made no effort to
determine that the forms conformed with the redity of ther relaionship.

It would be possible to draw a negative inference from Mr. Smee' s gpplication. If hetruly felt he had a
lease, why did he not obtain a certificate of lease from an authorized agent of the corporation instead of
purporting to Sign one on behdf of the corporation? However, | do not draw this negative inference, as
the evidence suggests that the CCF process was wholly handled by the accountants. The parties
amply dlowed their accountants to characterize matters in amanner that would alow the maximum
benefits from the CCF program.’* | dso draw no positive inference in favor of Echo Belle, Inc., from
the availability of the CCF program. It has been suggested that the terms of the arrangement were
negotiated smply to take advantage of the CCF program. There is no evidence thet thiswas so. The
CCF applications were submitted long after the parties negotiated the terms of their arrangement.™®

BMr. McManus testified that he had made inquiry of another director (although he did not recall
which one) to verify that Mr. Smee was avice president. He testified that Mr. Krueger consented to his
filing the CCF application.

This, of course, raises the issue of accountants simply characterizing the relationship as a lease
or not alease for the advantage of their clients in the context of the IFQ program as well. Because
neither the accountants, nor anyone else among the parties and witnesses, is an expert on what
relationship qualifies as a“lease”’ for the purposes of the program, no weight is given to any witness's
opinion on that issue.

BLikewise, | give no credit to the suggestion that the arrangement between Echo Belle, Inc., and
Mr. Smee was based on his ownership interest in the corporation. The terms of the arrangement were
negotiated prior to discussions of his becoming a shareholder, and apparently did not alter significantly
after he became a sharehol der.
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The only other contemporaneous documents illuminating whether the parties characterized ther
arangement asa“leasg” are the parties’ tax returns. Those returns are discussed more fully in Section
5, below.

Mr. Smee argues that his agreements with respect to other fishing vessdlsilluminate whether his
arrangement with Echo Belle, Inc., would be characterized as alease. Mr. Smee co-owned
corporations that owned two other vessdls, the F/VV CONTENDER and the F/VV TENACIOUS.
Those corporations entered into written fishing agreements with individuals who operated those vessels.
[Exhibit S-25] Thefirst of these, between Tenacious Fisheries, Inc., and Brad Scudder, is dated June
14, 1990, and is not titled a“lease” or “charter.” Ingtead, it istitled “Fishing Agreement.” The second,
between Contender Fisheries, Inc., and Roy Wolkoff, is dated December 4, 1991, and istitled “Boat
Lease Agreement.” The later Tenacious Fisheries, Inc., and Contender Fisheries, Inc., written
agreements are dso titled “Boat Lease Agreement.” Because the written agreement closest to the
relevant period was not titled “lease,” and because Echo Bellg, Inc., was not a party to the written
agreements submitted by Mr. Smee, | find that the written agreements do not illuminate even Mr.
Smee' s characterization of his arrangement with Echo Belle, Inc., much less the parties’ joint intent.

| find that the great weight of the evidence establishes that the parties did not, at the rlevant times,
characterize their arrangement asa “leasg’ or “charter” of the F/V ECHO BELLE. That finding,
however, does not dispose of theissue. Asnoted in Kristovich, at 15:

[T]he Nationd Marine Fisheries Service recognizes that,
notwithstanding the language used by the parties, their
arrangements may be characterized as leases for the purposes of
the IFQ regulations. If, in substance, the arrangement had the
characteristics of alease as opposed to an owner/hired skipper
relationship, the Service will recognize thereationship asa

lease for the purposes of the IFQ regulations.

Therest of this discusson will andlyze each of the remaining factorsin turn to determine whether the
arrangement was, in substance, alease for the purposes of the IFQ program. Thisdiscussonis based
on Mr. Smee's current contention that the lease period did not include the times the vessel was used for
sdmon tendering.

2. Did Mr. Smee possess and command the vessel and control its navigation?

It is undisputed that, during the hdibut and sablefish fisheries at issue, Mr. Smee possessed and
commanded the vessdl and controlled its navigation.
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3. Did Mr. Smeedirect fishing operations of the vessel ?

It is undisputed that, during the haibut and sablefish fisheries at issue, Mr. Smee directed the fishing
operations of the vessd.

4. Did Mr. Smee havetheright to hire, fire, and pay the crew?

It is undisputed that Mr. Smee hired, fired and paid the crew. Most significantly, Mr. Smee determined
the compensation of the crew members, and paid their shares out of his 55% share of the proceeds.
When he had inexperienced crew, he paid each crew member asmaller percentage, keeping the rest
for himsdf. When his crew was more experienced, he gave them larger percentages. Very
inexperienced crew were often paid aflat fee with no opportunity to share in the profits. Apparently,
Echo Bele, Inc., placed no limitation on Mr. Smee' s decison-making asto crew hiring and
compensation, except that he could not hire more crew members than would be covered by the P&l
insurance.

In sum, Mr. Smee amply satifies the foregoing three factors. Asdiscussed in Kristovich, at 9, dueto
the nature of the longlining fisheries, those factors are usudly satisfied in ether the owner/hired skipper
or the lessor/lessee arrangement. However, when one of those factorsis not satisfied, this casts
considerable doubt on whether the relationship can be characterized asalease® Inthis case, thereis
nothing about the degree of control and autonomy in the operation of the vessdl that would be
incongstent with either an owner/hired skipper or alessor/lessee relationship.

BMr. Smee testified that his autonomy with respect to the F/VV ECHO BEL L E was much greater
than with respect to the F/V MARCY J, another vessel that he skippered. The owner of the F/\V
MARCY Jdirected where the vessel was to sell fish, issued paychecks to the crew, including Mr. Smee,
and handled the accounting. Mr. Morgan testified that the owner of the F/V MARCY Jkept an
unusually high degree of control over its operations. Mr. Smee aso tedtified that owners of different
vessals he has been involved with have varying amounts of control. | find that, as a general matter,
owners might exert varying degrees of control over skippers with respect to navigation, crew hiring and
wages, where to sall the catch, how frequently to contact the owner, and nearly every other aspect of the
fishing operation. These depend on a number of variables, including the degree of trust the owner hasin
the skipper and arrangements the owner might have made with specific processors or vendors. Thus, |
do not find Mr. Smee' s relationship with a different owner to be relevant to determining whether his
relationship with Echo Bellg, Inc., was a lease.
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5. WasMr. Smeeresponsible for the operating expenses of the vessal?

In Krigtovich, at 9, we stated that when addressing the question of whether the claimed lessee was
responsible for the operating expenses of the vessdl, the Appedls Officer should focus on expenses for
the vessel that are above and beyond the typica operating expenses of agiven fishing trip borne by dl.
We wish to make clear that Kristovich should not be interpreted as disregarding trip expenses entirely.
"Operating expenses of the vessdl" are those expenses that are attributable to the fishing operationsin
question. These would include trip expenses, as well as other expenses necessitated by the fishing
operations.

A paty'sinvesment in the fishing enterprise is certanly asignificant factor in determining whether the
party was the type of person the North Peacific Fishery Management Council [Council] believed would
qudify asalessee. Recently, the Ninth Circuit Court of Appedls upheld the IFQ program in the face of
achdlenge that it was ineguitable in denying QS to those who were actively engaged in the fishery, but
who were neither owners nor lessees of vessels. Alliance Againg IFQsv. Brown®’.  The Ninth Circuit
noted:

The Council thought that equity to people who had invested in boats, and the greater ease of
ascertaining how much fish boats, as opposed to individud fishermen, had taken, favored
alocating quota shares according to owner and lessees of boatq.]

Id., a 349. The Ninth Circuit further noted:

The Secretary thought that the problem of overfishing resulted more from investment in boats
than occupationd choices of fishermen, so the adminigtrative remedy should be measured by
ownership and leasing of boatd.]

Id. The Ninth Circuit noted that the Council grouped owners and lessees as being those participantsin
the industry who had “a capita investment in the vessdl and gear that continues as a cost after crew and
vesd shares are paid from afishing trip.” 1d. (quoting 58 Fed. Reg. 59, 375, at 59,386 (Nov. 9,
1993).

The Council apparently concluded that vessel lessees, like vessel owners, take some financid risk and
have some control over the leve of capitdization of the fisheries. That, the Council indicated, is what
distinguishes vessal owners and lessees as a group from hired skippers and other crew members. Yet,
the Council did not require that a person must have made a certain level of investment to be considered
alessee under the IFQ program. When there is awritten lease, for example, alessee need not show

1784 F.3d 343 (9th Cir. 1996).
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any cgpitd investment. Only avdid, executed lease document identifying the leased vessd, the lease
holder and the period of time during which the lease was in effect must be produced.*®

Aswith other factors, aflexible approach is needed when consdering responsbility for operationa
expenses. Because of the greet variety in commercid fishing business arrangements, and in the way
expenses and risks of fishing operations are alocated between the parties, no single expense or
category of expensesislikely to determine whether the parties had a lease agreement or not. Whether
or not they represent acapitd investment in the vessdl, operating expenses should be considered only
to the extent that they shed light on the question of whether avessdl lease existed. The question is not
which party invested more money in the fishing operations; rather, it is whether the payments,
responsibilities, risks, and method of operation -- as evidenced by the handling of expenses -- were
more cons stent with a lease than some other arrangement, and whether they, therefore, tend to show
that there was alease.

a. Trip Expenses

Mr. Smee was responsible for paying the following expenses: fud for the fishing trips'®, groceries, and
bait. These types of expenses, representing items that are consumed during the course of atrip, are
often called the “trip expenses’ or “crew expenses’. Mr. Smee shared these expenses with crew
members, who theoretically would have remained responsible to Mr. Smee in the event that proceeds
were insufficient to cover the expenses.

Mr. Smee tedtified that he was responsible for paying 100% of the trip expenses out of the 55% share,
and that the crew members were responsible only for a percentage of those expenses corresponding to
their percentage shares. Thus, for example, if each crew member received 5% of the gross proceeds
and Mr. Smee recelved 30%, then each crew member would pay only 5% of the trip expenses
(instead of 5/55) and Mr. Smee would pay the remainder. For example, the settlement sheet for
August 23, 1987 shows Mr. Smee paying 75% of the fud and bait expenses. [Exhibit S-12] The
exception was groceries, which were shared equally by the crew and Mr. Smee. 1d. In addition, the
Settlement sheets indicate that the crew and Mr. Smee shared equdly in the cost of hiring fixed-rate
labor.

1850 C.F.R. § 679.40(a)(3)(iii) (formerly 50 C.F.R. § 676.20(3)(L)(ii)).

¥Mr. Smee did not pay for fuel associated with taking the vessel for maintenance, even if the
maintenance was during the term of the aleged lease. Echo Bélle, Inc., aso paid the grocery bills during
the term of the alleged |ease when the vessel was in Seward being repaired.
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The arrangement to which Mr. Smee tedtified is different from the Set Line Agreement, acknowledged
by some to be the generd industry standard for alocation of various fishing expenses and shares. [See
Exhibit 14]° Under the Set Line Agreement, after the deduction for the gross stock expenses (such as
moorage fees and licenses), the owner receives a boat share. Then each crew member isresponsible
proportionately for the trip expenses. Generdly, thisis achieved by smply deducting the trip expenses
from the adjusted gross, and dividing the net proceeds according to each crew member’sshare. The
trip expenses paid in this manner congst of grub, fud, ice, st, bait, and condemned fishing gear.
[Exhibit 14]

The settlement sheets do not fully support Mr. Smee' s testimony regarding the divison of expenses. In
the first settlement sheet in which expenses were posted Mr. Smee and each member of the crew paid
trip expensesin proportion to their percentage shares (except for groceries and fixed-rate labor, which
were shared equally). After that, there are afew settlement sheets, such asthe August 23, 1987
settlement, in which Mr. Smee bore about 75% of the fudl and bait expenses out of the 30-31% share
he received. Often the Smees did not indicate on the settlement sheets the percentages received by or
paid by Mr. Smee, but it may be inferred that this alocation of expenses continued. However,
gpparently at the same time that the Smees started using a computerized bookkeeping system, the
payment of expenses reverted to a closer resemblance to the Set Line Agreement formula. In the
September 10, 1988 settlement agreement, the crew each start receiving their proportionate share of
the net proceeds after deduction of the bait, ice, and fuel. The groceries and fixed-rate labor were il
shared equdly. [Exhibit 12]

Thereis no testimony in the record about why the alocation of trip expenses between Mr. Smee and
his crew were done differently for a period of time. It isnot clear whether the Smees intended to
aways have the crew pay their proportionate share of trip expenses, and that the other settlement
sheets are mistakes, or whether the Smees aways intended for Mr. Smee to pay agreater share of the
trip expenses. Debbie Smee tedtified at the hearing that fuel and bait were taken off the top, and the
groceries were shared equdly, leading to a possible inference that the few months in which this did not
happen may have been the result of an error.

Therewas a“holetrip” in November, 1987, for which Mr. Smee incurred expenses not covered by the

2The version of the Set Line Agreement submitted as evidence in this matter is the agreement
negotiated in 1991 between the Deep Sea Fishermen’s Union of the Pacific and the Fishing Vessel
Owners Association, and itsterms did not bind the parties to this action. A certified public accountant
familiar with the fishing industry, Charles E. Morgan, testified that the Set Line Agreement formula
reflects general industry practice for alocation of boat shares and expenses. [See Exhibit 16, at 3] See
also Krigtovich, at 13-15. However, Mr. Smee testified that he was unfamiliar with the Set Line
Agreement. [Ex S-20] His cousin, Robert John Wurm, was also unfamiliar with the agreement.
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fishing revenues. The settlement statement for that gray cod trip indicates gross fish pay of $7,000, and
fud, grocery, and bait expenses of $3,901.34. [Exhibit S-41] The 45% paid to Echo Bdle, Inc., was
$3,150, and the 55% remaining to Mr. Smee was $3,850. Had Mr. Smee deducted the trip expenses,
the net proceeds would have been $ -51.34, and he and his crew would each, in theory, have been
ligble for their percentage shares. In this example, each of the crew members who received a 6% crew
share would have paid 6/55 of the loss, and Mr. Smee, who received a 37% share would have paid
37/55 of theloss. However, as discussed above, during the months in question, the crew were paying
only a percentage of the expenses corresponding to their shares, in other words 6/100 rather than 6/55.
Thus, Mr. Smee ended up paying the crew a smadl amount and taking alarger loss himself.

It is doubtful, of course, that Mr. Smee would have actualy charged any crew member $5.60 in
connection with the trip at issue, even if he had been using the Set Line Agreement