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Federal Communications Commission.
Victoria M. McCauley,

Assistont Chief, Allocations Branch. Policy
and Rules Division, Mass Media Bureau.

[FR Doc. 93-27448 Filed 11-8-93: 8:45 am|
BILLING CODE #712-01-M

47 CFR Part 73

{MM Docket No. 53-210; RM-8283)

Radio Broadcasting Services; Webster
Springs, West Virginia

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

suMMARY: The Commission, at the
request of Cat Radio, Inc., substitutes
Channei 2628 for Channel 282A at
Webster Springs, and modifies its
constructicn permit accardingly. See 58
FR 40398, July 28, 1993. Channel 262B
can be allotted to Webster Springs in
complience with the Commission's
minimum distance separation

requirements without the impesition of °

a site restriction petitioner’s requested
site. The coordinates for Channel 262B
at Webster Springs are North Latitude
38-28—42 and West Longitude 80-34~
54. Since Webster Springs is locatad
within the protected areas of the
National Radio Astronomy Observatory
“Quite Zone'’ at Green Bank. West
Virginia, petitioner will be required to
comply with the notification
requirements of § 73.1030{(a} of the
Commission’s Rules. With this action,
this proceeding is terminated.
EFFECTIVE DATE: December 17, 1993.
FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald. Mass Medis
Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 83-210,
adopted October 10, 1993, and released
November 2, 1993. The full text of this
Commission decision is available for
wnspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Streat NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
cantractors. Internauonal Transcription
Service. Inc., (202) 857-3800, 2100 M
Street NW., suite 140, Washington, DC
20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—{AMENDED]

1. Tha suthorily citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303,

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under West Virginia, is
amended by removing Channsl 262A
and adding Channel 2628 at Webster
Springs.

Federal Communications Commission.
Victoria M. McCauley,

Assistant Chief. Allocetions Branch. Policy
and Rules Division, Mass Media Buregu.

|FR Doc. 83-27449 Filed 11-8-93: 8:45 am]
BILLING CODE $T12-0-N

47CFRPant 73

[MM Docket No. §3-219; RM—8200]

Radio Broadcasting Services; Staples,
Minnesota

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document substitutes

- Channel 234C3 for Channel 234A at

Staples, Minnesota, and modifies the
construction permit for Station KSKK to
specify oparation on Channel 234C3 in
response to a petition filed by Normin
Broadcasting Company. Canadian
concwTence has been received for the
allotment of Channel 234C3 at Staples at
coordinates 46-23-28 and 84-57-21.
With this action, this proceeding is
terminated. .

EFFECTIVE DATE: December 17, 1993.
FOR FURTHER INFORMATION CONTACT:
Kathlesn Scheuerls. Mass Media
Bureau, {202) 634-8530.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Report
and Order, MM Docket No. 93-218,
adopted October 19. 1993, and released
November 2, 1883. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center (room 239), 1919 M
Street NW., Washington, DC, The
coemplete text of this decision may also
be purchased from the Commissicn's
copy contractors, International
Transcription Services, Inc., 2100 M
Strest NW., suite 140, Washington, DC

© 20037, (202} 857-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—{AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authdrity: 47 U.S.C. 154, 303 -

§72.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Minnesota, is
amended by removing Channel 234A
and adding Channel 234C3 at Staples.
Federal Communications Commission.
Victoria M. McCauley,

Assistant Chief, Allocations Branch. Policy
and Rules Division, Mass Media Bureau.

(FR Doc. 9327450 Filed 11-8-93; 8:45 am])
BIULLING CODE €T13-01-M

DEPARTMENT OF COMMERCE
National Cceanic and Atmospheric

- Adminiatration

50 CFR Paris 204, 672, 675, and 676
[Docket No. 921114-3183; LD. 102892B]
RIN 0648—-AD19

Pacific Halibut Fisheries; Groundfish
of the Gulf of Alaska; Groundfish of -
the Bering Sea and Aleutian isiands;
Limited Access Management of
Fisheries off Alaska

AGENCY: National Marine Fisheries
Service {NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Comrmerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final nile to
implement Amendment 15 to the
Fishery Management Plan (FMP) for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands area (BSAI),
Amendment 20 to the FMP for
Groundfish of the Gulf of Alaska (GOA),
and a regulatory emendment affecting
the fishery for Pacific halibut in and off
the State of Alaska (Alaska or State).
These regulations establish an
individual fishing quota (IFQ) limited
access system in fixed gear fisheries for
Pacific halibut and sablefish in and off
Alaska. In addition, this action
implements a Western Alaska
Community Development Quota (CDQ)}
program for halibut and sablefish fixed
gear fisheries.

These actions ars intended by the
North Pacific Fishery Management
Council [Council) to promote the
conservation and management of
halibut and sablefish resources, and to
further the objectives of the Narthern
Pacific Halibut Act of 1982 (Halibut Act)
and the Magnuson Fishery Conservation
and Management Act {Magnuson Act}
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that provide authority for regulating
thesa fisheries. The IFQ program s
intended to resolve various conservation
and management problems that stem
from the current *‘open access”
regulatory regime. The CIXN} program is
intended to help develop commercial
fisheries in communities on the Bering
Sea coast by allowing them exclusive
access to specified amounts of halibut
and sablefish in the BSAL,
EFFECTIVE DATE: December 9, 1993,
except §§ 676.20{a) through {e) and (g)
and 676.21, which will becomae effective
on January 1, 1994, and §§ 675.20(a)(3)
introductory text, 676.13(a) and (b).
676.14, 676.18, 676.17, 676.20
introductory text and paragraph (f),
676.22, 676.23, and 676.24, which will
become effective on January 1, 1995,
ADDRESSES: Copies of Amendments 15
and 20, and the final supplemental
environmental impact statement/
environmental impact statement (FEIS)
far the IFQ program may be obtained
from the Council, P.Q. Box 1031386,
Anchorage, AK 99510 (telephone 907—
271-2808}.
FOR FURTHER INFORMATION CONTACT: Jay
J. C. Ginter, Fishery Management
Biologist, Alaska Region, NMFS at 307~
586—7228.
SUPPLEMENTARY INFORMATION: The
Alaskan fisheries for Pacific halibut
(Hippogiossus stenolepis} and sablefish
(Anopiopoma fimbria} and the affacted
human environment are described in
the FEIS and in the FMPs. The FEIS
incorporates a supplemental EIS (SEIS)
with respect to sablefish, regulatory
impact reviews (RIRs), initial regulatory
flexibility analyses (IRFAs), and fishery
impact statements that assass the
potential econamic and social effects of
this action. Specifically, the FEIS is
comprised of the: (1) Draft SEIS/RIR/
IRFA regarding sablefish dated
November 16, 1989; (2) revised
supplement to the Draft SEIS/RIR/IRFA
dated May 13, 1991; (3) Draft EIS/RIR/
IRFA regarding halibut dated July 19,
1991; (4) Draft SEIS/EIS/RIR/IRFA
regarding sablefish and halibut dated
March 27, 1992; and (S) Final SEIS/EIS/
FRFA dated September 15, 1992, which
includes responses to comments
received on the March 27, 1982, draft.
This entire suite of analyses is referred
to hereafter as the FEIS. Unless
otherwise noted, however, page or
section references to the FEIS refer to
the September 15, 1992, document.
The halibut regulatory amendment
and Amendments 15 and 20 ta the
respective FMPs implemented by this
action were prepared by the Council
and submitted to the Secretary of
Commerce (Secretary) for review under

provisions of the Halibut Act and the
Magnuson Act. The Under Secretary
approved the regulatory amendment
and Amendments 15 and 20 on january
29, 1993. '
Ths Council does not have an FMP for
halibut. The domestic fishery for halibut
in and off Alaska is managed by the
Internationai Pacific Halibut
Commission {IPHC) as provided by the
Convention between the United States
and Canada for the Preservation of the
Halibut Fishery of the Northern Pacific
Ocean and the Bering Sea (Convention),
signed at Washington March 29, 1979,
and the Halibut Act. The Convention
and the Halibut Act authorize the
respective Regional Fishery
Management Councils established by
tha Magnuson Act to develop
regulations that are in addition to, but
not in conflict with, regulations adopted
by the IPHC affecting the U.S. halibut
fishery. Under this authority, the
Council may develop, for approval by
the Secretary, limited access policies for
the Pacific halibut fishery in Convention
waters in and off Alaska (see discussion
in “Consistency'’ section below).
“Convention waters'" means the
maritima areas off the west coast of the
United States and Canada as described
in Article I of the Convention (see 16
U.5.C. §773(d)). The Council acted
under this authority in recommending
its IFQ program for the halibut fishery. .
The Under Secretary approved this
recommendation on January 29, 1993.
Sablefish fisheries in the exclusive
econontic zone (EEZ) off Alaska are
managed in accordance with the BSAI
and GOA groundfish FMPs. Bath FMPs
were prepared by the Council under
authority of the Magnuson Act, The
BSAI FMP is implemented by
regulations appearing at 50 CFR 611.93
for the foreign fishery and 50 CFR part
675 for the U.S, fishery, The GOA FMP
is implemented by regulations
appeering at 50 CFR 611.92 for the
foreign fishery end at 50 CFR part 672
for the U.S. fishery. General regulations
that also pertain to the U.S. groundfish
fisheries appear at 50 CFR part 620.

Background

The problems and issues that the
halibut reguiatory amendment and
Amendments 15 and 20 are intended to
resolve are discussed in the FEIS and in
the proposed rule {57 FR 57130,
December 3, 1992, corrected at 57 FR
61870, December 29, 1992}. These
include allocation conflicts, gear
conflict. deadloss from lost gear,
bycatch loss, discard mortality, excess
harvesting capacity, product
wholesomeness, safety, economic
stability in the fisheries and fishing

communities, and rural coastal
community developmsnt of a small boat
fleet.

Implementation of the IFQ program
for halibut and sablefish fixed gear
fisheries culminates more than 5 years
of discussion, debate. and analysis by
the Councii and NMFS. Beginning in
1987, the Council solicited the views of

- the fishing industry and general public

on current problems in managing the
sablefish fishery including limited
access alternatives. In December 1988,
the Council decided that the cpen
access status quo was unacceptable for
the fixed gear sablefish fishery and
expressed a desire to explore the limited
access options of license limitation and
IFQs. During 1989, the Council
identified the 10 conservation and
management problems listed above and
developed a supplementai EIS that
analyzed four aiternative manegement
regimes, inciuding continued open
access (status quo), license limitation,
IFQs. and annual Gshing allotments. At
its meeting in January 1980, the Council
decided to focus on IFQ options as an
alternative to ths status quo. The
Council considered a series of anaiyses
of IFQ options throughout 1990 and
sarly 1991, In addition, in early 1991,
the Council found that managsment
problems in the fixed gear sablefish
fishery siso afflicted the halibut fishery.
Therefore, the Council decided to
consider similar alternative I[F(Q systems
for the halibut fishery with the intent
that a single [FQ program would be
applied to both fisheries. A draft EIS
assessing the aﬁmannu'al effects of
alternative halibut [FQ programs was
prepared and made avaiiable for public
comment on August Z, 1991 (56 FR
37094),

At its meeting in September 1991, the
Council tentatively selected a preforred
IFQ slternativa for both fisheries and
announced its intention to make a final
decision on the preferred alternative at
its meeting in December 1951.
Meanwhile, an agency/industry [FQ
implementation team, established by the
Council, reviewed the Council's
tentative recommendation for practical
difficulties. After receiving additional
public comment and recommendations
of the implementation team, the
Council, on December 8, 1991, approved
the halibut and sablefish fixed gear
fishery IFQ program for Secretarial
review,

Council staff prepared a supplement
to the draft EIS after the Council, at its
mesting in January 1992, requested
additional analysis of the potential
effacts of the preferred IFQ alternative.
This additional supplementa)l analysis
was made available to the pubtlic on
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March 27, 1952, At its meeting in April
1992, the Councii received additional
public comment on the proposed IFQ
program and the March 27, 1992,
analysis. and reconfirmed its original
decision to recommend the halibut and
sablefish IFQ program 1o the Secretary.
A 45-day public comment period on the
draft EIS was announced on May 15.
1992 (57 FR 20826). )

The Director. Alaska Region, NMFS
(Regional Director), made a preliminary
evaluation of all documernts relevant to
the Council's IFQ recommendation and
determined that they were sufficient in
scope and substance to warrant public
and Secretarial review. The official
'receipt date” of the Council's IFQ
program recommendation is October 26,
1992. A notice of availability of the FMP
amendment was published on
Novamber 3, 1992 (57 FR 49676), and
thé proposed rule was published on
December 3, 1992, A notice of
availability of the FEIS was published
on Dacember 11, 1992 (57 FR 58805).
Ninety-two letters of comment were
received on the proposed rule. After
careful consideration of the comments,
kay issues raised during Council
development of the IFQ program, the
FEIS, and the public record, the
Secretary, on january 29, 1993,
approved the racommended IFQ
program in its entirety.

Consistency With Magnuson Act and
Halibut Act Provisions To Establish
Limited Access Management Regimes

The Secretary is authorized by
sections 304 and 305 of the Magnuson
Act to approve and implement an FMP
or FMP amendment recommended by
the Council if the FMP or amendment
is consistent with the national standards
at section 301, other provisions of the
Magnuson Act, and other applicable
laws. One key provision of the
Magnuson Act is section 303(b)(6),
which specifies factors that the Council
and the Secretary must consider in
developing a limited access system,
With respect to halibut, section 5(c) of
the Halibut Act authorizes the Secretary
to implement limited access regulations
for the U.S. halibut fishery. Such
regulations must be consistent with the
Halibut Act and section 303(b)(8) of the
Magnuson Act, and must not ba in
conflict with IPHC regulations. The
following discussion reviews the
Secretary's.findings of consistency with .
these key statutory requirements.

National Standard 1 ’

This national standard requires
conservation and management measures
to prevent overfishing while achieving,
on a continuing basis. the optimum

yield {OY) from the fishery. Although
separate issues. the prevention of
oveatrfishing and the achievement of OY
are related. In effect, the most important
limitation on the specification of OY is
that management measures designed to
achieve it must also prevent overfishing.
"'Ovetfishing” is defined in the NOAA
Guidelines for Fishery Management
Plans {Guidelines), 50 CFR part 602, as
a level or rate of fishing mortality that
jeopardizes the long-term capacity of &
stock or stock complex to produce
maximum sustainable yield on a
continuing basis (§ 602.11(c]).

The Council has developad an
objective and measurable definition of
overfishing groundfish as required by
the Guidelines. The Council annually
spacifies the total allowable catch (TAC)
of sablefish to assure that harvesting up
to its TAC does not cause overfishing of
the sablefish stock. The IPHC follows a
similar process in establishing the
annual catch limits for halibut.

The IFQ program will not change the
process by which the Council and the
[PHC respectively establish the sablefish
TACs and halibut catch limits, but
rather will modify the distribution of
harvesting allocations among fishermen.
Therefore, the IFQ program sustains
existing management measures that
prevent overfishing. Further, the [FQ
program will improve the prevention of
overfishing by providing for reductions
in bycatch and deadioss that normally
increase with increased fishing effort in
open access fisheries. The slower paced
fishery that is anticipated under the IFQ
program will reduce fishing mortality
caused by lost fishing gear and bycatch
because gear conflicts will be reduced
with fewer fishermen operating over a
longer season, and because fishermen
will more carefully set and retrieve their
gear to mipimize their operating costs. -
The bycatch of halibut or sablefish in
fixed gear fisheries for other species is
reduced when fishermen who hold
halibut or sablefish IFQ) can land those
species that would otherwise be
discarded. The slower Eaced fishery
also will enhance the ability of NMFS
to prevent exceeding the overall TAC or
catch limit because the individusl
landings of fish will ba more closely
monitored.

The achievement of OY is enhanced
as a result of improvements in the
prevention of overfishing. Reductions in
wastage of fisk from bycatch and
deadloss are likely to producs increases
in future yields. Fishing mortality of
young, undersized fish results in a loss
of the growth of those fish. This lost
growth represents foregona future
biomass and potential harvest. The
reduction of such loss will increase the

benefits to the Nation in terms of
potential food production, recreational
oppartunities. economic, sacial, and
ecological factors. The IFQ program
further optimizes the yield from these
fisheries by addressing problems
associated with allocation conilicts, gear
conflicts, deadloss, bycatch loss, discard
mortality, excess harvesting capacitv.
product wholesomeness, safety,
economic stability, and rural coastal
deveiopment of a small-boat fleet.

National Standard 2

National standard 2 requires
conservation and management measures
1o be based on the best scientific
information available. The analytical
work and data sources queried in
developing the [FQ program were
extensive. As explained in the preamble
to the proposed rula, a saries of four
saparate analyses comprise the FEIS and
were.made available for public review
over a period of two and a half years.
This anaiytical work relied on the most
current landings data, economic. socisl,
and biological information available at
the time of the analysis. Data sources are
given in reference chapters of the FEIS
and its component parts. In addition to
the FEIS and the Council's record of
debate and public comment, the
Secretary considered information
presented in comments on the FMP
amendments and proposed rule. The
Secretary is satisfied that a reasonably
comprehensive record of data collection
and analysis has been assembled and
finds that the IFQ program is consistent
with national standard 2. '

National Standard 3

This standard requires an individual
stock of fish to be managed. to the
extent practicable. as a single unit
throughout its range, and interrelated
stacks of fish to be managed as & unit
or in close coordination. The range of
halibut and sablefish stocks extends
from the northern limits of the BSAI
north and south of the Aleutian
peninsula and islands, and throughout
thae GOA to the U.S.-Canada boundary at
Dixon Entrance. These species are found
also inside State (territorial sea and
internal) waters and in the EEZ. They
are found also in Canadian waters and
in and off of the States of Washington
and Oregon, which are outside the
jurisdiction of the Council.

Although national standard 3 does not
apply to the halibut IFQ program
developed under the Halibut Act, this
IFQ program will govern sll commercial
halibut fishing throughout the range of
Pacific halibut in and off Alaska. This
fishery accounts for 79.6 percent of the
total commercial halibut fishery, based
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on 1993 catch limits. With respect to
sablefish, the [FQ program wiil apply to
all fishing with fixed gear in the EEZ
and. with limited exception, to fishing
with fixed gear in State waters by
fishermen with [F() permits. The
sablefish fishery occurs predominately
in the EEZ. Several relatively small and
distinct sablefish fisheries (i.e.. Prince
William Sound, Chatham Strait, and
Clarence Strait) within State waters are
managed by the State. The IFQ program
will not apply to these fisheries. The
IFQ program also will not apply to other
sablefish fishing with fixed gear that is
entirely within State waters by persons
fishing without IFQ permits..Such
fishing is expected to produce
insignificant harvests of sablefish.

The Council included halibut and
sablefish in the same [FQ program
because thase species are interrelated.
The IFQ program also requires other
species (i.e., Pacific cod and rockfish) to
be retained, if caught in association with
the IFQ species, to the extent such
retention does not violate other Stata or
Federal catch limitations. This
management measure purposely
recognizes the interrelated nature of the
IFQ species with other stocks of fish.
Therefore, the Secretary finds the IFQ
program consistent with national
standard 3.

National Standard 4

Under national standard 4,
conservation and management measures
shall not discriminate batween residents
of different states. Further, if it bacomes
necessary to allocate or assign fishing
privileges among U.S. fishermen, such
allocation shall be: (1) Fair and
equitable to all such fishermen; (2)
reasonably calculated to promote
conservation; and (3) carried out in such
a manner that no particular individual,
corporation, or othet entity acquires an
excessive share of such privileges. The
Halibut Act aiso requires any allocations
or assignment of halibut fishing
privileges amaong U.S. fishermen to be
consistent with the same standards.
This national standard raises two issues,
discrimination and allocation.

Discrimination. An FMP must not
differentiate among people or.
corporations based on their state of
residency and must not rely on or
incorporate a discriminatory state
statute (§ 602.14(b)). All fishermen are

- accorded the same treatment under the

IFQ program, regardliess of their state of
residence, and there is no evidence of
discriminatory state statutes in the [FQ
implementing rules. The CDQ part of
the IFQ program provides special
benafits to residents of certain
communities on the Bering Sea coast.

However, management measures that
have different effects on persons in
various geographic locations are
permissibla. )

Allocation. An "allocation” or
assignment’ of fishing privileges is
defined in the Guidselines as direct and
deliberate distribution of the
opportunity to participate in a fishery
among identifiable, discrete user groups
or individuals (§ 602.14(c}{1)).

To be consistent with the "fairness
and equity” criterion, an aliocation
should be rationally connected with the
achievement of OY or with the
furtherance of a legitimate FMP
objective. Otherwise, the inherent
advantaging of ona group to the
detriment of another would be without
cause, [n addition. an allocation of
fishing privileges may impose hardships
on one group if they are outwsighed by
the total benefits received by another
group (§ 602.14(c){3){i}).

The contribution of the IFQ program
to the achievement of the BSAI and
GOA groundfish OYs is discussed under
national standard 1, above, and under
the section 303(b)(6) factors below. In
addition, the IFQQ program will
contribute to the achievement of OY by
reducing the likelihood of localized and
pulse overfishing by spreading fishing
affort over more time. Total fishing
mortality also should be reduced by
providing fishermen with incentive ta
more carefully deploy and retrieve their
gear. This should reduca ghost fishing
by lost gear and reduce discard
mortality rates of juveniie undersized
fish.

The primary management cbjectives
of the FMP far BSAI groundfish are
essentially the same as national
standards 1, 2, 4, and 5. The furtherance
of these objectives are discussed under
these respective standards. The primary
management goal of the FMP for GOA
groundfish is to maximize positive
economic banefits to the United States -
consistent with resource stewardship for
the continuing welfare of GOA living
marine resources. Specific objectives to
accomplish this goal that are relevant to
the IFQ program include minimizing
waste and developing fishing effort
controis when requested by the
industry. As indicated in the FEIS (sec.
6.1), econotnic benefits to the United
States are expected from the IFQ
program, although they are not
maximized in deference to social
concerns. Fishing mortality attributable
to deadloss and bycatch discards are
reduced as explained above. The IFQ
program. which will control fishing
effort by controlling access to the
resource, was developed at the request

of a large part of the fixed gear fishing
industry.

There is no question that the IFQ
program will restructure the current
fixed gear fishery for halibut and
sablefish, Some fishermen will be better
off and some will be worse off under the
IFQ program. Although the program will
not prevent most persons from entering
these fisheries. those persons who
receive an initial allocation of
harvesting privileges will have a
competitive advantsge over subsequent
participants by not having to pay for
those privileges. In brief. those perscns
benefited by receiving an initial
allocation are vessel owners or lease
holders who owned or ieased & vessel
that made fixed gear landings of halibut
and sablefish at any time during 1988,
1984, or 1990. The Council’s rationale
for this particular allocation is that
vessel owners and lease holders are the
participants who supply the means to
harvest fish, suffer the financial and
liability risks to do so, and direct the
fishing operations. Processors typically
are not directly involved in harvesting
fish, and crew members are rewarded
for their labor and risks through a profit
sharing system. The FEIS indicates that
the Council made a reasonabla effort to
estimate the benefits and costs imposed
by this allocation as compared with

. alternative allocation schemes.

including the status quo.

An allocation of fishing privileges
may be considered consistent with the
conservation criterion if it encourages a
rational, maore easily managed use of the
resource, or if it optimized the yield in
terms of size, value. market mix, prics,
or economic or social benefit of the
product (§ 602.14(c){3)(ii)). The IFQ
program satisfies this criterion because
it allows fishermen to adjust their
fishing operations according to weather
conditions, market prices, and other
factors that currently are discountad in
8 race for fish during relatively short
fishing seasons. This IFQ system will
decrease fishing mortality due to
discards and bycatch because fishermen
will have an incentive to minimize their
costs. Fishermen will have an
opportunity to land halibut and
sablefish that they caught in other fixed
goear fisheries that would be otherwise
discarded. In addition, the IFQ program
will provide an incentive for fishermen
to land a premium product that will
maximize market vaiue, This will occur
as a result of a greater ability for
fishermen to coordinate their landings
with market variables, and more time
while fishing to clean and properly
preserve their catch. Hence, the overall
yield. in terms of volume and value,
from the halibut and sablefish resources
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will be optimized. However,
enforcement of IFQ rules is critical tc
limit the extent to which highgrading
and underreporting of harvests subtract
from gains in yield.

Finally, consistency with national
standard 4 requires avoidance of
excessive shares. An allocation must be
designed to avoid creating conditions
that foster any person or other entity
from acquiring en inordinate share of
fishing privileges or control by buyers
and selisrs that would not otherwise
exist (§ 602.14{c)(3)(iii)). Although the
national standard guidelines do not
specifically define an *'excessive sharse,"
they imply conditions of monopoly or
oligopoly. The Council was especiaily
concerned with the effects of
consolidation under the IFQ program on
current participants and coastal
communities. Tharefore, the Council
recommended a limit on ownership of
1 percent of the total quota share (QS)
of sablefish for the BSAl and GOA.
These limitations are area-specific for
sablefish east of 140° W. longitude, ana
similar limits for halibut are ares-
specific, These limits are adopted by the
Secretary and appear at § 676.22 (e) and
{f) of thae final ruie. For reasons
expleined in the preamble to the
proposed rule, these limits are imposed
on the use of QS rather than its
ownarship, It is possible that these
lirnits could be concentrated in a single
area which could resuit in locaiized
oligopsony for harvesting or processing.
This would not. however, lead to overail
market control of the fishery. In
addition, a limit is imposed on the
amount of QS that can be used on any
single vessel (§ 676.22(h)). Finally,
NOAA notes that the allocation scheme
can be changed by the Council and the
Secratary without permission of the QS
or [FQ holders. Such a change may
occur if the Council determines that the
[FQ program in operation allows for too
much or too little consolidation.
Therefore, the IFQ program is consistent
with national standard 4 with regard to
excessive share,

National Standard 5

This standard requires conservation
and mansagement measuras to promote
sfficiency in the use of fishery
resources, where practicable, except that
no such measure will have economic
allocation as its sole purpose. The
Guidelines recognize that, theoretically,
an efficiant fishery would harvest the
OY with the minimum use of economic
inputs such &s labor, capital, interest,
and fuel (§ 602.15(b}(2)). Hence, an
efficient manegement regime conserves
all resources, not just fish stocks.
Implemanting more efficient

management will change the ,
distribution of benefits and burdens in
a fishery if it involves the silocation of
harvesting privileges. This standard
mandates Lﬁat any such redistribution
should not occur without an increase in
efficiency uniess less efficient measures
contribute ta other social and biclogical
objectives.

Although the requirements of national
standard 5 do not apply to the halibut
IFQ system developed pursuant to the
Halibut Act. the Secretary finds that the
entire IFQ program, including those
measures tﬂavelcped for halibut, is
consistent with this standard. This [FQ
program provides fishermen an .
opportunity to reduce economic waste
associated with overcapitalization,
congested ﬁshinigrounds, end fishing
mortality due to bycatch discard. -
Harvesting costs will be lowered
because of reduced needfor fishermen
to carry redundant gear and reduced
véssel operating costs (FEIS p. 2-6). The
quality and valus of fishery products
wili be increased (FEIS p. 2—4), and
there will ba increased permansnt
employment oppertunities for crew
members and processor workers in
coastal communities (FEIS p. 2-12}.
Processing and marksting costs should
decrease as the nead to hold large
amounts of processed flsh in storage
until sold is diminished (FEIS p. -6}
Moreover, the replacement of short
intensive fishing seasons with longer,
predictable seasons will increase safety
at sea and reduce the cost of human
capital and equipment invested in the
production of halibut and sablefish

roducts. Greatar efficiency may have

oen achieved; however, the Council
minimized disruption to the current
social fabric through various restrictions
on the use and transfer of QS. The [FQ
program also will provide biological
benefits in terms of reduced discard and
deadloss waste, and enhanced
prevention of averfishing. These social
and biological considerations indicate
that econcmic allocation is not the sole

purpose of the IFQ program.
National Standard 6

National standard 6 requires that
management measures altlow for
variations among, and contingencies in,
fisheries, fishery resources, and catches,
Variations, uncertainties, and
unforeseen circumstances can be

- experienced in the form of biological or

environmental changes, or social,
technological, and economic changes.
Flexdbility of a management regime is
necessary to respond to such
contingencies (§ 602.18 (b) and (c)}.
Aggin, elthough the requirements of
national standard 6 do not apply to the

halibut IFQ system developed pursuant
to the Halibut Act, the Secretary finds
the entire [FQ system, including
measures developed under the
Magnusan Act and the Halibut Act, 1s
consistent with national standard 6. The
IFQ program will not change the way in
which the overall halibut and sablefish
catch limits are determined. These catch
lirnits respond to changes in stock
conditions to the extent that they are
based on annual biological estimates.
However, the IFQ program provides for
increased flexibility for fishermen to
adjust their fishing effort to changes in
biclogical or economic conditions. The
IFQ program allows fishermen to fish
when conditions are most favorabla {tr
ths fishermen) and to reduce fishing
effort on halibut and sablefish when
conditions are less favorable. Under
Current open access management, a
fisherman who wanta to participate in
these fisheries to any extent is forced to
participate during the relatively short
fishing seasons, regardiess of prevailing
economic conditions. The IFQ program
will enhance the ability of the fishery to
respond to variations and contingencies

National Standard 7

This nationai standard requires
management measures to minimize
costs and avoid unnecessary
duplication, Mansgement maasures
should not impose unnecessary burdens
on the economy, individuals,
organizations, or governments
{§602.17(c}).

The requirements of nationai standard
7 do not apply to halibut regulations
daveloped pursuant to the Halibut Act
Nevaerthelass, the Secretary finds that
this IFQ system., including those
regulations deveioped under the Halibut
Act, is consistent with national standard
7. The FEIS (p. 6-2) indicates that the
IFQ program will increase
administration and enforcement costs
by about $2.7 million per year. but that
annual benefits will be at least $30.1
million. In addition, a fisherman is
afforded greater flexdbility under the
[FQ program by adjusting his QS
holdings and determining when he will
conduct fishing. Fishermen who choose
ta exit the fishery may receive economic
benefit if they sell their QS harvest
privilege. The burdens on fishermen
who do not receive an initial allocatien
of QS and on society as employment
patterns shift, end other transition costs,
are discussed throughout the FEIS

Magnuson Act Section 303(b}(6)

Section 303(b)(6) of the Magnuson Act
rovides for the establishment of
imited access management systams in
order to achieve QY if, in devseloping



59380 Federal Register / Vol. 58,

No. 215 / Tuesday, November 9, 1983 / Rules and Regulations

such a system, the Council and
Secretary take into account: {1) Present
participation in the fishery; (2)
historical fishing practices in. and
dependence on, the fishery; (3) the
econcmics of the fishery; (4) the
capability of fishing vessals used in the
fishery to engage in other fisherias: (5)
the culturat and social framewark
relevant to the fishery; and (5} any other
relevant considerations. Saction S(c) of
the Halibut Act aiso requires any
limited access regulations for halibut to
ba consistent with saction 303(b)({8) of
the Magnuson Act.

The IFQ program will enhance the
achievement of OY by reducing the risk
of overfishing, decreasing rates of
fishing mortality due to deadloss and
discard waste, and increasing economic
benefits to fishermen and to the Nation.
The risk of overfishing is reduced
becausa consolidation of fishing effort
under the IFQ program will lead to a
more manageable fishery. The program
inveolves improved reporting systems to
determine harvestad amounts of halibut
and sablefish more accurately. Fishing
mortality due to deadloss and discard
waste will be reduced as the pace of
fishing is slowed. Under the IFQ
program, fishermsn will maxim{ze th
value of their harvest while minimizing
fishing costs instead of tryingto
maximiza the amount of fish harvested
as in the current open access fisheries.
This focus an value snd cost will
provide an incentive to increase the care
takan in setting and retrieving gear. The
incidence of lost fishing gear, and its
attendant deadioss due to ghost fishing,
will decreasa. Gear conflict that results
in lost gear also will decline as fishing
grounds will ba less crowded under a
longer fishing season. Catches of legal-
sized halibut and sablefish that are
made incidental to fishing for other
species with fixed gear may be retained
if the vessel operator has unused IFQ).
This will reduce wasteful halibut and
sablefish mortality due to bycatch, The
bycatch of non-IFQ species also should
be reduced becausa fishermen will have
. more time to release carefully these
species to maximiza their survival.
Waste of Pacific cod and rockfish caught
in conjunction with IFQ species will be
reduced bacause of the requirement ta
retain these species unless otherwige
directed by other State or Federal rules.
Economic benefits to fishermen will
result from increased value of their
halibut and sablefish landings.
Fishermen will be given an increased
incentive under the IFQ program to
improve handling of their product to
reduce spoilage and increass market
value. Fishermen will be better abla to

time their fishing activities with peaks
in the market value of halibut and
sablefish. Further, fishermen will have
an incroased interest in the health of tha
resourcs as a result of their investrzent
in QS. Economic benefits to the Nation
have been sstimated to be in tha range
of $30.1 million to §67.6 million (FEIS
p. 6=2).

FPresent participation in the fishery.
For purposes of the IF() program,
‘‘present participation” is defined by ths
initial allocation qualifying criteria:
ownership or iease of a vessel that made
fixed gear landings of halibut aor
sablafish at any time during 1988, 1889,
or 1990. The Council developed thase
cTiteria afier consideration of earlier
years and ways of Eurﬁctpaﬁng in the
fishery othsr than by vessel ownership
or lease, The Council's rationale for the
spacified qualifying years was that thay
provided a reasonable time in which to
demanstrate depandence on the fishery.
Including earlier years would aliow
more fishermen to qualify that have
since exted the fishery and are no
longer participating. Consideration of
later years was abbreviated because the
Council, which was formulating thia
policy in 19891, did not want to
exacerbate overcapacity in the fishery
by allowing specuiative fishing in that
year and subsequent years to quslify for
an initial allocation of QS. Distribution
of initia} QS to persons participating in
any of the 3 qualifying years will
allocate QS to soma persons who have
not participated in 1891, 1992, ar 1993,
but ?awm- such persong will recaive an
initial allocation than under cther
options conzsidered by the Council.

The Council’s consideration of
*‘present participation* aiso included
the form of invoivement in the fishery
(e.g., as 8 vessel owner, crew member,
or processor). As explained under
nationsl standard 4, above, the Council

erceived vessel gwners and lease
olders as the most directly involved
persons in terms of capital investmant.
The conservation and management
roblems resolved by this program stem
argely from excess capital in the
gsherie:i. Tharafor?. itis reasnnab;zig
efine the group of persons who
the capital investment dacision to either
anter or exit a fishery as “presamt
participants’ for initial allocatien
purposes. The IFQ) program does not
deny the oppartunity for other
participants to continue participating as
they have done as crew members or in
some other capacity. The extent to
which employment opportunities are
likaly to be affected ig discussed in
sections 2 and 3 of the FEIS.

Historical fishing practices in, and

dependence on, the fishery. Tha Council

considered a person’s record of landings
in a fishery as the most impaortant
indicator of that person’s dependence
on the fishery. Investment in, or giza of,
a vessel was rejected as an impaortant
indicator because small vessels may
sometimes harvest more fish than iarge
vessels. Equal allotments would bensfit
participants with relatively low
lendings at the cost of those with
relatively high landings (FEIS sec. 7:0).
The Council also considered the unique
characteristics of the halibutand
sablefish fisheries in formulating the
iFQ program. The fact that these
fisheries are prosecuted mostly by
small, owner-operated vessels wus
ropeated often in public testimony. The
Council also was awnre of the special
relationship between vessel owners and
fish processors, and vessel owners and
crew. Council consideration of these
current practices and depeandencies
resulted in numerous limitations on
control, use and transferability of QS.
Thesa limitations stom from & profound
cancern that the IFQ) program could
cause too much change in current
fishing practices. A general description
of the fishery is given in the FEIS.
Economics of tha fishery. Tha
economics of the halibut and sablefish

" fishary were a cantral concern to the

Council and a motivating influencs to
daevelop the [FQ dpmgnm. Six of the ten
conservation and management problems
identified by the Council are sconomic
problems (see “Background” above).
Mareover, a3 a resolution to these

" problems, the IFQ) program will lum;

economic effects on the fishery, The
Council's consideration of economic
factors and the potential effacts of the
[FQ program and other alternatives is
the subject of most of the FEIS.
Capability of fishing vessels used in
the fishery to e in other fisheries.
The IFQ program does not require the
departure of any vessel from the halibut
and sablefish fisheries. However, a
reduction in fleet sizs is expected as
owners of lesa efficient vessels markst
QS to owners of more efficlent vessels
(within vesse! category limitations},
Hence, vessel owners or lease holders
voluntarily leaving ths IFQ fisheries
will be compensated to some extent.
This is in contrast to overcapitalized
open access fisheries in which exit
frequently results from bankruptcy. The
FEIS describes ths fixed gear fisheries as
multi-species. The IFQ program will
allow smeil amounts of QS to be used
for the landing of halibut or sablefish
that are taken incidental to the targeted
harvesting of other species. Fishermen
may choose not to acquire large
amounts of QS to conduct t
harvesting of halibut or ssblefish. Fixed
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gear fishing vessel owners who choose
to hoid no QS may use their fishing
vasseis in other fisheries. The potential
effects on these other fisherias is
discussed in the FEIS (sec. 4.0).

Cultural and sacial framework.
Development of the IFQ program has
been controversial for the Council and
the Secretary primarily because of
changes this management policy can
bring to the current cultural and social
fabric of the fishery. A key concern of
the Council was a means of providing
for econamic rationalization of the
fishery while preventing undue cultural
and social disruption. Frequent public
comment to the Council on cultural and
social aspects relevant to the fishery
maintained the importance of these
1ssues. The Council considered,
describad. and assessed relevant
culturai and social issues in the FEIS.

Other relevant considerations. Vessel
and crew safety was an impartant
consideration in developing the IFQ
program. The short and infrequent
fishing seasons for halibut, especially in
the GOA, often compel fishermen to risk
their vessels and lives to fish in poor
weather instead of waiting for the
weather to clear and miss the fishery.
This was ons of the 10 problems
identified by the Coundil and is
charactsristic of overcapitalized open
access fisheries. The IFQ program will
resoive this problem by ellowing
fishermen to choose when they will go
fishing within & 9-month period.
Fishing can ba postponed due to poor
weather conditions, if necessary, or
when the crew is fatigued. Although the
IFQ program will not prevent casuaities
at sea, it is designed in part to sllow
fishermen to make sensibie judgments
that will enhance their safety.

Changes From the Proposed Rule in the
Final Rule

The IFQ program implemented by this
rule is described at length in the
proposed rule notice published on
December 3, 1992. The principal parts
of the program remain as discussed in
that notice. These includa initial
allocation of QS, annual allocation of
IFQ, transfer provisions, limitations on
IFQ barvests and QS use, monitoring
and enforcement provisions, and the
wastern Alaska CIQ) program. However,
some changes from the proposed rule
are made in the final rule in response to
comments received. Changes made in
response to comments received are
addressed in “Response to Comments”
below. Other changes are made to
clarify the intent and effectiveness of
the regulations and improve their parity
with the languags of the Council's
December 8. 1991, motion approving the

IFQ program and the FMP amendment
text for Amendments 15 and 20,
Principal changes made for clarification
purposes are as fallows:

1. In accordance with the
requirements of section 3507(f) of the
Paperwork Reduction Act, § 204.1(b) is
revised to include the display of the
Office of Management and Budget
{OMB) control numbers assigned for the
IFQ program.

2. Sections 672.2, 675.2, and
paragraph 675.24(c)(1) are removed
from the proposed rule. In addition. the
term "fixed gear’” in §675.20(a}(3) is
changsd from the proposed rule to
“hook-and-line and pot gear’’ and the
definition of “fixed gear’’ in § 676,11 is
changed from the proposed rule. These
changes are necessary to clarify that the
sahlefish TAC allocation scheme is not
changed by the IFQ program. Allocation
of sablefish TAC between fishing gears
began in the GOA in 1986 and in the
BSAI in 1930 pursuant to approved
amendments to the respective FMPs.
For the GOA. the FMP and its
implementing regulations at § 672.24(c)
specifically divides the sablefish TAC
between hook-and-line gear and trawl
gear. These two gear types are defined
at § 672.2. Pot gear and other types of
gear comprised of hooks and lines (e.g.,
hand lines. jig, or troll gear) are
spacifically not allowed to retain
sablefish. {n the BSAIL the FMP and its
implementing regulations at § 675.24(c)
divides the sablefish TAC batween
hook-and-line and pot gears and trawl
gear. Again, other gear types are not
allowed to retain sablefish. Howaver,
the FMP amendment text for the [FQ
program indicates that the program is
applicable to the "fixed gear” fishery

. and defines *'fixed gear’ as including all

hook-and-line fishing gears, including
longline, jigs, handlines, troll gear, etc.,
and pot gear in the BSAI For
consistency with the proposed FMP
amendment text, the proposed rule
defined “fixed gear’’ as all groundfish
pot gear and hook-and-line gear,
including longline, jigs, handlines, troll
gear, subject to other gear restrictions in
parts 672 and 675. This language would
have allowed for the exclusion of pot
gear in the GOA, for example, but it also
would have required changing the
sablefish TAC allocation regulations
from the specific "hook-and-iine gear”
{and pot gear in the BSAI) to the more
general-"fixed gear.” NOAA has
determined that such a regulatory
changs, as contemplated in the
propased rule, would require FMP
amendments in addition to the
amendments implemented by this final
rule: this is because the provisions of
the current FMPs that allocate the

sablefish TAC among gear types
explicitly do not includa iigs, handlines.
and troll gear (and pot gear in the GOA)
and were not modified by these
amendments. Hence, the revised “fixed
gear’' definition in the finsl rule more
clearly specifies which gear types are
affected by the [FQ program and is more
consistent with existing FMP
requirements on TAC allocation.

a fixed gear definition with respect
to halibut includes jigs, handlines, and
troli gear in addition to the commaon
setline or hook-and-line gaar. This
difference between sablefish and halibut
fisheries results from tha more general
“hock-and-line gear” specified at
§301.17 as required for the harvesting of
halibut. This reguiation silows any gear
that uses hooks and lines to harvest
halibut. Hencs, jigs, bandlines, and troll
gear that employ hooks and lines can be
used to land halibut under the [FQ
program. Another simplifying factor is
that the halibut catch limit is not
specifically allocated between trawl and
other gear types.

3. The definition of “catcher vessel”
is changed by making an exception for
a freezer vesssl that acis as a catcher
vessel during a fishing trip. This change
clarifies § 676.22(i){3) which allows the
use of catcher vessel IFQ on a freezer
vessel provided that no processed
praducts of any species are onboard the
vesse] during a fishing trip on which
catcher vessal IFQ) is being used. This
change also improves the distinction
between the two types of vessels based
on whether processing occurs during a
ﬁshi:_}%tri or during a fishing year. .

4. The definition of "dockside sala" is
moved to tha definitions section
(§676.11} from § 676.14(d} because the
term is used also in other paragraphs.
The definition is revised to clarify that
dockside sales are transfers of IFQ fish
from the harvester to individuasls for
personal consumption, and not for
resale. Such transfers 10 non-registered
buyers will require the harvester to hold
a registered buyer permit in addition to
an IFQ permit and card. Further, the
text of §§ 676,13(a}{2) and 676.14(d) is
ravised to clarify the conditions under
which registered buyer permits wiil be
necessary, and indicate that landings of
IFQ fish outside of an IFQ regulatory
area or the State of Alaska must be
treated in the same manner as a
dockside sale. These changes are made
to clarify the requirements of dockside.
sales and TFQ landings cutside of an IFQ
regulatory area or the State of Aleska.
The changes also clarify the reporting
requirements of registered buyers.

5. The definitien of the sablefish CDQ)
reserve is changed to reflect the correct
proportion of the sablefish fixed gear
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TAC as 20 percent. The proposed rule
incorrectly specified 12 percent. Notice
of this mistake was published on
December 29, 1952 (57 FR 61870).

6. [FQ permits will not include the
metric tonnage of the initial allocation
for the permit holder. Instead, a
statement will accompany the permit
which will indicate the amount
aillocated to the IFQ permit holder.
Sections 676.13(b)(1}, 676.20(f}(3). and
676.21(e) were reworded to reflect this
chanie.

7. A naw peragraph is added at
§ 676.16(b} to prohibit the intentional
submission of false information. In
combination with § 676.16(a), the new _

paragraph emphasizes the need to -

provide truthful, accurate information
on any reports, applications or -
statements required by the IFQ program.
Former § 676.16(b} is redesignated
§676.16{(c) and 50 on through this
section.

8. Also in § 676.16, the prohibition
against retaining IFQ fish without an
IFQ card in the name of "'the
individual” is changed to “an
individual” to clarify that any
individual onboard a vessel, who holds
an IFQ card with valid IFQ for the FQ
regulatory area and vessel category in
which the vessel is operating, may use
it to retain halibut or sablefish on the
vessel. As used in the proposed rule,
this paragraph may have been
misinterpreted to mean that only the
petson responsible for the harvesting
activity, such as the vessel owner or
operator, bad to have an IFQ card. This
interpretation would be inconsistent
with provisions for [FQ crew members
to edd their own IFQ to that of the
vessei’s owner or operator to increase
the harvesting potential of the vessal.
One or more IFQ permit and card
holders, other than the vessel owner ot
operator, may harvest [FQ fish from the
same vessael, up to the vessel limitations
specified at §676.22(h).

9. Section 676.16 is also changed by
deleting former paragraphs (n) and (o),
and adding a new paregraph {0). The
deleted paragraphs were determined to
be redundant. The new paragraph
probibits a person from operating a
vessel as a catcher vessel and freezer
vessel during tha same fishing trip. This
change adds clarification to the revised
catcher vessel definition at § 676.11 (sea
also change 3 above),

10. To er clarify qualifications for
initial allocations. an addition is made
to § 676.20(a)(1) stating that sabiefish
harvested within Prince William Sound.
or under a State of Alaska limited entry
program. will not be considered in the
determination. Additionally, evidence
of legal landings, for initial QS

calculation purposes, is specifically
limited to state and Federal catch.
raports at §676.20(a)(1])(v}. Text is
added to this paragraph to clearly
specify that a state catch report is an
Alaska, Washington, Oregon, or
California fish ticket that has been
submittaed in compliance with
regulations of the'respective state that
were in effect at the time of landing. A .
Fedaeral catch report is described as a
weekly production report submitted in
compliance with 50 CFR 672.5(c) or
675.5(c) at the time of landing. Other
types of documents that report landings
of fish will not be considered evidence
of legal landings for purposes of initial
allocation of QS.

11. The adjective “initial" is added
before QS in § 676.20(b) to emphasize
that the modification of QS to
accommodate the CDQ program will
occur oply once with the caiculation of
the initial QS allocation. The CDQ
adjustment wiil occur at the IFQ level
after determination of a preliminary QS.
If fishing under the IF(} pro begins
in 1965, then the TACs for this
purpose will be those spetified for 1994.
The modifed IFQ (after the CDQ
adjustment) then will be the basis for
recalculating the initial QS. The reason
for this approach is that the TACs for
halibut end sablefish are not specified
until late January or early February. Use
of the previous year's TAC
specifications will allow calculation and
issuance of initial QS prior to February
of the first year of fishing under the
program. In addition, this will allow for
an ample period of timae to aeffect
transfers of QS before the IFQ
calculation date specified in
§ 676.20(f)(2}.

12. The confidentislity of proprietary
catch data is protected under current
state and Federal law. Basicaily. these
regulations prohibit the release of any
catch or landings data to anyone other
than the person who submitted the state
fish ticket or Federal catch report.
Exceptions to this rule aliow for the
release of aggregated data (of 3 or more
persons) and the release of data to a
third party if the person to whom the
data are confidential signs a statement
waiving his or her protection of
confidentiality. These rules will affect
the calculation of initial QS as described
at § 676.20(b). The Regional Director
will comply with state and Federal laws
regarding confidentiality. These
confidentiality laws could complicate
the initial distribution of QS. If a person
who qualifies for an initial allocation of
QS had 8 crew member report & landing
on a state fish ticket, the reported catch
on that fish ticket would be confidential
to that crew member. The Regional

Director would not be able to releass
those ianding data to the qualified
person unless the crew member signed
a waiver or the qualified person
obtained & court-ordered release. This
clarification is necessary 1o alert
qualified persons that the application
process for QS is subject to state and
Federal confidentiality laws and that it
is their responsibility 1o secure the
necessary waivers from other persons
who may have landed halibut or
sablefish on their behalf.

13. The IFQ calculation date in
§676.20{f)(2) of December 31 is changed
to january 31 to allow more time for QS
transfers to affect IFQ allocations prior
ta the beginning of the fishing season on
March 1 of each fishing year. in
addition, this change will allow QS
transfers to occur through the annual
meeting of the IPHC, at which the
current year's catch limit of halibut is
established. Calculation of halibut [FQs
is partly based on the halibut catch
limits established by the IPHC.

14. A new paragraph is added at
§676.20(g) to ciarify the interests of QS,

. IFQ, and permit holders.

15. Two changes are made in
§ 676.22(e). The first changes the
sablefish QS use limit to 1 percent of the
combined total sablefish QS instesd of
the total fixed gear TAC. This change
more sccurately reflects the langusge of
the Council's motion and the approved
FMP amendment text, and makes this
limit consistent with that for halibut in
the following paragraph (see respanse to
comment 67). The second change
corrects a drafting oversight by changing
“140° east” to ''140° west”’ longitude.

16. In §676.22(i)(2)}. "'sablefish IFQ"" is
changed to *sablefish QS."” This change
correats a drafting oversight and
clarifies that the exemption provided in
the preceding paragraph applies ta
initial allocation of sablefish QS
consistent with its application to the
initial allocation of halibut QS.

17. Section 676.23 is delsted as
redundant to §§ 676.10 and 676.11,
Former §§676.24 and 676.25 in the
proposed rule are renumbeted as
§§676.23 and 676.24, respectively.

18. Minor changes to § 676.24 include
additional language in paragraph (c) to
stress that materials in possession of the
State of Alaska pertinent to hearings
may be released only under State and
Federal confidentiality iaws. In
paragraph [£)(2)(i), the coast of the
Chukchi Sea is added as a location
where a community would nat be
eligible for the CDQ. Also, paragraph
{£)(5}(iv)(E) adds a factor that the
Governor must consider prior to
recomroendation of a CDP.
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19. Compensations of additional
halibut and sablefish QS for amounts
foregone due to the CDQ) program are
clarified by making two changes in
§676.24(i) (formerly § 676.25(i)). First,
“IFQ" is changed to “QS." This change
improves consistency with the text of
the Councii's motion. Also, this change
should make caiculation of the
compensation faster bacause the
calculation would be basaed on the QS
pool as of January 31 instead of waiting
for final TAC specifications on which to
base IFQ) caiculstions. Second, a new
paragraph (i){3) is added to clarify that
the compensation will occur only once.
in the first year of fishing under the IFQ
program, and it will be based on the Q5
pool in each IFQ regulatory area as of
January 31 of the first year of fishing
under the IFQ program. These are the
same QS pool amounts that will be used
for calculating [FQs that year pursuant
to § 676.20(0(2).

20. Explanations for additional
chanpes to the final rule's regulatory
text from the proposed rule may be
found throughout the Response to
Comments section.

Response to Comments

The IFQ progra:m has been
controversial in its development,
review, and approval primarily because
it will fundamentsally change the current
method of managing tha halibut and
sablefish fisheries and will limit access
to tham. Hence, public testimony and
commant to the Council, NMFS, and the
Sccretary has been voluminous.
Comments received on the draft SEIS/
EIS gre summarized and responded te in
the FSEIS/ELS. The following summary
includes only those comments on the
proposed rule that were received by the
comment deadline of January 11, 1993.
Of thesa. 49 letters from 62 individuais
expressed support for the proposed
action while 30 letters from 32
individuals were opposed. Some letters
in each category nisc included
attachments of other letters, petitions,
and news articles. Points raised in the
artachments genarally reiterated or
reinforced the points mads in the letters
to which they were attached. Another
13 letters expressad neither support nor
opposition but made technical
commaents or recommended certain
changes in the regulations. This group
of letters includes several that
responded to an expressed interest by -
the Secretary in cormments on efficiency
constraints proposed by the Council.
Letters of support and opposition also
made specific recommendations for
change.

Comment 1: The IFQ proposal intends
to allocate publicly-ownsd common

property to a limited class of fishermen,
and to use public tax doliars to find the
administration of this program for the
benefit of these special interests. The
Magnuson Act should be amended to
provide the public with a fair return on
the public fishery resources to avoid
unnecessary windfall profits to a few at
great cost to the public. All industries
must pay for their raw materials in
producing any product for profit. The
fishing industry’s raw materials are the
public’s fish which currently are free.
The fishing industry should pay the
public for the use of its resources and
their management.

Hesponse: Neither the Magnuson Act
nor the Halibut Act provides authority
to charge resource user fees or rents. In
the coming months, NOAA will be
participating in a broad review of user
fees or rents, which will include
evaluation of altarnatives for a_;ln_gllsying
them in appropriate fisheries. Thi
could result in charging fees for initial
and subsequent aliocations of QS, IFQ,
or landings, ot any combination of
these, in the sablefish end halibut
fisheries. NOAA will seek the views of
interested parties during this review.
While the IFQ program will benefit the
Nation, and is consistent with current
law, public benefits can be incressed
from resource usar fees or rents.

Comment 2: The [FQ program is the
only alternative that addresses all ten
problems identified by the Council. The
IFQ program offers the best chance of
solving current industry problems
including safety, marketing. and
overcapitalization. No other alternative
better soives the problems of resource
waste, overcrowding, product guality.
safety, and bycatch. Problems of
discarding, and gear conflict should be
resolved by the IFQ program while
increasing economic benefits and
improving biological conservation.
Open access and traditional
management techniques are not
working. The IFQ program is based on
free-market principles commonly used
in the private sector; it is a pro-business
plan. Current management results in
extremely short fishing seasons which
are dangerous and wasteful. The IFQ
program would reduce waste of bycatch,
fusl, fishing gear, ics. cold storegs, and
loss of life at sea. The program has been
thoroughly analyzed and benefits from
ample public review and participation
in its design over the past 5 years, The .
unsafe fishing conditions that fishermen
are forced to endure as a result of
extremely short openings is a critical
flaw of current management. Fisheries
management should take responsibility
for the safety and welfare of fishermen
affected by regulations in addition to

conservation and management of the
fishery. The progrem will incresse
economic benefits from the fisheries and
impraove biological conservation by
making the fisheries easier to manage.
Consumers will benefit by having a
steady supply of fresh fish to the
market. The program is rational; initial
allocations reward participation in the
fisheries proportionately. Fishermen
will have a personal stake in the fishery
under the IFQ program which will foster
a stewardship attitude toward the
resources and their environment.
Similar [FQ-type ams have proven
successful in other fisheries. The IFQ

program should be e dp‘l‘D’VEd in its
entirety. There sh be no partial

disapproval of transfer restrictions as
these are necessary to mitigats socio-
economic impacts that will occur if
historic delivery patterns are disrupted
or the traditionally diversa fleet is
displaced. Purther prevention of
excessive fleet consolidation may bhe
needed.

Response: Comment noted. NOAA
sgrees with most of these points and
supports the [F(QQ program. However,
limited access regimes are not
appmir,-i:ta for all problems affecting
the fishing Industry. Some traditional
manegement measures will continue to
be used end others may be necessary to
prevent overfishing or other
conservation problems if the IFQ
pgzgram is not adequately addressing
such problems.

Comment 3: Adoption of the [FQ plan
will result in lost for up to 12.000
fishermen in the halibut fleet and 2.600
fishermen in the sablefish fleet. It is
unlikely that all of th#se fishermen will
be abie to move to other fisheries. The
impact of such job loss on communities
and fishing-reiated industries is not
fully addressed.

Aesponse: The Council and the
Secretary carafully assessed the
potential social and economic effects of
this IFQ system. Although the number
of employment opportunities fishing for
and processing halibut and sablefish are
likely to decreass with the intended
consolidation of the fleet. the fishing
and processing positions that remain
should be more secure end better paid.
The fishing seasons in the halibut and
sablefish fisheries currently are so short
that most fishermen cennot depend on
them for full-time employment. There is
little empioyment security in the halibut
and sablefish fisheries currently under
open access management. Extremely
short fishing seasons under open access
force vessel owners and processing
plant operators to rely more on part-
time transient labor instead of fuli-time
resident labor. Stability in the
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participation of fishing vessel owners
also is not high currendy. Of the
epproximately 8,000 vessel owners who
participated in the halibut fishery
between 1984 and 1990, only 9 percent
participated in all 7 years (FEIS 2.2.18).
The IFQ program could provide greater
employment security by increasing the
use of a coastal community's resident
labor force and decrsasing the use of
transient labor (FEIS 2.2.16). Tha
fishermen likely to leave the fisheries
under the IFQ program will be
occasional or part-time fishermen.
‘Career or full time-fishermen are mare
likely to increasae their stake in the IFQ}
fisheries and enjoy greater economic
stability and security in their
employment than they currently
experience.

Comment 4: The IFQ plan is unfair
because it would take a public resource
worth milliona of doliars that everyone
has access to and give it to a privileged
few. This would unfairly force
traditional small-boat fishermen out of
the fishery and replace them with large
corporations or, J.iis other limited entry

rograms, will resuit-in rich doctors and

awyers having the permits. This would
prevent many small-boat fishermen
from being able to improve their boats
and gear. Since most of the benefits of
the program would be captured by
relatively few individuals, a large
number of individuels currentiy
working in the fisheries would ba
unsmployed and increase the burden on
social services, Management should
sproad out access to the resources to
keep more people working and protect
against the concentration of harvesting
by a privileged minority. ‘

Hesponse: Seeking maximum
participation in a fishery is a
management policy that may be
appropriate for soms fisheries. The
Council did not consider it an
appropriate policy to achisve OY fram
the halibut and sablefish fisheries,
howaver, becausa it exacerbated
numerous conservation and
management problems and resulted in
wasted value from an important
national resource. The addition of more
harvesters or more fishing effort to a
fishery with a finite production
capability at some point will not yield
more preduct. The halibut and sablefish
fisheries have surpassed that point, but
more fishing effort was continuaily
added in recent years resulting in
decreased fishing seasons (FEIS 1.3.2,
July 18, 1991, and Fig. 1.1, Nov. 186,
1989) and the 10 conservation and
management problems identified above
(see Background). The Council's IFQ
management policy is carefully crafted,
however, to prevent the opposite

extreme of minimizing participation in
tha fisheries. To the extent practicable,
it is designed to retain the social and
cultural framework relevant ta the
fisheries. For example, it includes
constraints on the transfer of QS among
vessel categories and requires catcher
vessal QS holders to be onboard during
fishing operations. Tha traditionel
small-boat fisherman will not
necessarily be forced out of the fishery.
Howaver, if he decidas to leavae the
fishery, a small-boat fisherman will
likely transfer his QS to another small-
boat fisherman. Policies like this reflect
the concern expressed by the Council,
the fishing industry, end the affected
ublic about excessive consolidation of
shing privileges and disruption of the
tracitional fixed gear fishing flest.

Comment 5: Tha cultural and social
framework of the fishary was not taken
into account in formulating the IFQ
plan. The culture of Alaska contains the
philosophy of “common use” and an
abhorrence of "‘exclusive right or special
privilege fishery.'" concepts embodied
in the State’s Constitution.

Response; The Council and the
Secretary adequately took into
consideration the cuitural and social
framawork relevant to the fisheries in
developing the IFQ program as required
by the Magnuson Act and the Halibut
Act. Evidence of this consideration is in
the FEIS which is comprised of saveral
analyses. These include the original
draft dated November 16, 1989, which
was supplemented by drafts dated: (1)
May 13, 1991; (2) July 19, 1991; and (3)
March 27, 1892. The most recent FEIS
document, dated September 15, 1902,
summarizes and responds to commsnts
on the March 27, 1992 draft. The
November 1989 draft contains e
description of the economic and social
snvironment (Chaptar 3). This section
describes commoercial fishing activities,
their relationship to the processing and
marketing sectors, sacial and cultural
characteristics of the fisheries, and
coastal communities. Detailed
descriptions of flest structures,
population, employment, history,
demographics, and culture also are
contained in this document or
referenced. This analysis examines the
likely effects of alternative management
strategies and evaluates the efficacy of
each alternative. The July 1991, analysis
contains a detailed description of the
economic and sccial environment of the
halibut fisheries. Chapter 4 of the
document compares IFQ management
with open access in regard to 28
paramsters including economic stability
in affected coastal communities,
employment, and anticipated effects on
fishing operetions. Chapter 5 of the July

1991 document contains a detailed
description of the social enviranment of
the ha?ibut fishery, Specific
demographic profiles of affacted coastal
communities are provided that address
the relative irnportance of the halibut
fishery to each community and the size,
composition, and stability of the
resident work force as it relates to
fisheries. The March 1992 analysis .
contained another assessment of
potential coastal community impacts -
(Chapter 3} that inciudes the potential
for QS/TFQ to move away from coastal
communities as has occurred in the
State's salmon limited entry program.

- Consideration of the social and culturai

framework of the fishery resuited in
numerous constraints imposed on the
transfer and use of QS and IFQ
(§§676.21 and 676.22). These
constraints will be costly in terms of
foregone economic efficiency of the flest
but are nevertheless necessaty to
prevent undue disruption in the social
and cultural framewark of the halibut
and sablefish fisheries.

Comment 6: The program
expropriates existing private property
nﬁus in the common property fishery
and reassigns property riéxets to a new
group of persons using arbitrary criteria.

‘Those from whom property rights are

taken should be compensated.

Response: There are no private
property rights in wild fish befors they
have been reduced to one’s possession.
Therefors, no private proierty has been
taken, no Jnropeny rights have been
reassigned, and no compensation is due.
The assignment of trangfarable
harvesting privileges+o persons who
owned or leased a fixed gear fishing
vessel that made landings of halibut or
sablefish in 1988, 1989, or 1990 is
reasonably based on information,
available to the Council at the time that
it mads its decision, on present
participation in, and current
dependence on, the fisheries.

omment 7: The [FQ program
amounts to e takeover of our natural
resources by the Federal Government.
Fishermen should not have to pay fora
harvesting privilege that is already their
Constitutional right.

Response: There is no provision of the
U.S. Constitution that guarantees
anyone a right to fish, The IFQ program
does not amount to a “takeover'’ of the
halibut and sablefish resources by the
Federal Government. The Faderal
Government is responsible under the
Magnuson Act and the Halibut Act to
conserve and manage these and other
fishery resources for the benefit of the
Nation. Limited access management
programs are authorized by these laws
as nacessary to achieve QY.
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Comment 8: The IFQ program does
not privatize ownership rights to -
individual fish stocks but only to the
right to harvest certain species.
Therefore, the “race-for-fish’* protlem is
not sotved but limited only to a
privileged and protected group.

Response: Under open access and
license limitation programs, all
fishermen harvest fish from the overall
catch quota. Therefore. fishermen who
harvest faster harvest mors fish than
stowet fishermen by the time the
common quata is reached and
autharities close the fishery. Under the
IFQ program, fisherman, limited by
their individual quotas, need not race
for a share of the total quota. [nstead,
they can direct their efforts at reducing
the cost of their operations and
improving product quality.

Comment 9: The claim that ownership
of harvesting rights will promaote
stewardship of the resource is not trus.
The long-tarm detrimental efiscts of
abusive behavior are sharad by ail
industry participants, not just the
abusive individual, thereby reducing
incentive for an individual to 1ake
responsibility for his own behavior.

Response: Fishermen who hold Q5
have an individual interest in the
halibut or sshlefish resource. Individual
behavior that degrades that intorest,
such as unduarreporting or discarding
dead fish that should be counted against
an IFQ, could adversely affect the
harvesting potential of Q5 or the futnre
valua of QS when the QS holder decides
to leave tha fishery. As abusive behavior
is more likaly to be noticad by other
fishermen than by the Government, the
IFQ program is expected to foster &
cooperative effort in enforcing the IFQ
rules. Fishermen who invest ia the
fishery by buying QS will more likely
hold » long-term view of their industry
and seok to recapture their investment
costs and make a reasonable profit year
after year. An open access fishery, on
the other hand, inspires a short-term
perspective becasuse investment or entry
costs are relatively low and the costs of
resource abuse are spread over a large
number of ishermen. Consolidation of
the fleet under the IFQ program wiil
increase the cost of rescurce abuse to
individuals remaining in the fishery.
The IFQ program wiil likely imspire
more individual respensibility for
resource stawardship, not less.
Furthermors; it is conceivable that the
underreporting by one I[FQ holder that
potentiaily causes the TAC to be
pxceeded in one fishing year counld
result in a decreased TAC and
correspondingly lower IFQs the
following year.

Comment 10: Initial allocation of
fishing privileges to “present
participants” is only indirectly related
to present participation. Fishers’ catch
history is only the outcomre of their
participation {i.e., the seore of the
game). Investment in the fisheries, for
example, is more indicative of
participation.

Response: The Magnuson Act and the
Halibat Act require the Courncil and the
Secretary to take present participation
in, and dependence an, the fishery into
account in daveloping limited access
systems. The Council chosa to use eatch
kistory over a specified period of tims
as an indicator of presant participation
in, and dependence on, the fishery.
NOAA agrees that a person’s catch
history provides a reasonable indication
of that person's participation in, and
de ce on, tha . Investmant
also may be an indication of these
factors, but investment data would be
more cumbersome to use and verify
becauss of difficulties in acquiting and
i ing such data.

Comment 11: The initial allocation to
those who invest (in fishing vessals}
would unfairly allocate a valuable asset
to relatively few fishermen and
businessman wha own vessalz to tha
exclusion of the vast majarity of
fisharman who crew and aperate the
vassels. Thiz would make vessal owners
and leass halders “fisharmen”™
regardlass ofthair&uﬁdpaﬁon in the
fishing activity of their vessel. Crew
members and captains who actually
fished would be excluded from receipt
of QS regardless of the years of onal
investment they have as real fishermen.
By discriminating between fishermen
who are vessel owners and fishermen
who are crew members, the IFQ
program would violate the Halibut Act
which strictly prohibits discrimination
between any fishermen, not fust
fishermen from different states,
Moreover, it would effectively redefine
“fishermen” as “investors™ and would
violate nationai standard 4 of the
Magnuson Act and the Halibut Act,
which require ellacations to be fair and
equitable ta sll fishermen. Financial
itgvusunmt in the fishery should not be

g only criteriou for Qs.

Hesp}znse: The Calmg?nt'tlhégme vesse]
ownership or lease as a criterion for
initial allocation of QS because of the
financial risk that such persons assume
in undertaking a commercial fishing

- enterprise. Persons who bear thia

financial risk are the persons who make
the decision of whether to enter or exit
a fishery and affect the amount of
capital in & fishery {ses response to
commsent 13). However, financial
investment in a fishing vessel is not the

only criterion for receiving an initial
allocation of QS. Vessel owners or lense
holdars aiso must demonstrate that
halibut or sablefish were janded by their
vessels during certain years. No
investinent in a fishing vessel is
required to receive transferred QS.
Neither term “fishermen’' nor
"“investor”” is defined in the Magnuson
Act or the Halibut Act. For allocation
purpases. a vessel owner or leass holder
is a “fisherman’’ as much as a person
who physically handles fishing gear and
fish. The Magnuson Act and ths Halibut
Act authorize such allocations. but
stipulate that thay be fuir and squitable,
reasonably calculated to promote
conservation, and carried outin a
manner such that no particular
individual, corporation, or ather entity
acquiras an excessive share. The -
Guidelines at S0 CFR 602.14(c} help
interpret thess criteria. An *allocation”
or “assignment’’ of fishing privileges is
defined as a direct and deliberate
distribution of the opportunity to
participate in a fishery among
identifiable, discrete user groups or
individuals (§ 602.14(c)(1}). The
advantaging of one group ta the
detriment of angther is inherent {n an
allocation. Allocations do not have to
presarve the status quo in a fishery to
qualify as “fair and equitable.” This
criterion can ba satisfied if the
allocation is rationally connected with
the achisvamsent of OY or with the
furtherance of FMP objectives, and if the
hardship imposed on one group is
outwet the total net benafits to
all. The Council's decisian to allocats
QS initially to vessel owners and lease
holders who made landings of halibut
and sablefish during certain years and
not to any other U.S. fishermean satisfies
this criterion as discussed above under
national standards 1 and 4. This
allocation promotes consarvation and
tha schisveamant of OY by encouraging
& more rational use of the resource and
optimizing the market value of the
vield. Net benefits to the Nation are
evident from the FEIS {see sammary of
costs and benefits in FEIS sec. 6.0).
Finally, the IFQ rules developed by the
Council sufficiently prevent the
actuigition of an excessive share either
in the initial allocation or subsequent
transfer of QS. Therefore, the initial
allocation of QS to vessel ownars and
lensa holders and not to'crew members
is consistent with the anti-
discrimination provisions of the
Magnuson Act end Halibut Act.
Comment 12: The proposed
requiremnent for an initial aliocation of
QS does not take into sccount present
participation. It would exclude vessel
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owners with long-term history of
participation in the halibut fishery prior
to 1988 and subsequent to 1980. The
qualifying period for halibut QS should
he expanded to include years earlier
than 1088. The effact of the 3-year
qualifying J)ﬁl’iod on the halibut fishery
is to exciude about 2,500 participants
from receiving an initial allocation,
Most of these participants are small-
vessel fishermen. Their exciusion from
an initial allocation serves to benefit the
large-vessal fishermen. The [FQ &mgmm
untairly favors newcomaers into the
fishery. There should be a “‘grandfather”
provision to award shares to those who
pioneered the fishery.

Response: NOAA finds no inherent
bias in favor of large vessels in the
initial allocation of QS because the
distribution of vessel size during the 3-
year qualifying period is roughly the
same as that immediately before and
after the period. When the Council |
discussed the qualifying period, it
reasoned that a qualifying date earlier
than 1988 woula include fishermen
wha have since retired or otherwise left
the fisheries, and consequently have not
demonstrated sufficient present
participation in, and current
dependencs on, these fisheries to merit
an initial allocation of QS. The Council
wanted, to the extent possible, to grant
initial allocations of QS to currently
active participants in the fisheries.
Howavaer, the Council chase to exclude
landings after 1990 because the Council
had only incompiete data on 1991
participants when it made its final
decision to approve the [FQ program in
December 1991. Moreaver, the Council
chose not to bass initial sllocations on
praspective participation in 1992 and
1993 because this would stimulatas entry
into the fisheries in those years by
persons who have not been historical
participants, thereby exacerbating the
conservation and management problems
that the Council is attempting to resolve.

Comment 13: Crew members do not
get paid a wage; everyone shares equaily
in the risk of & fishing operation.
Fishing is a share-basis enterprise. Hired
skippers and crew members are self
employed, they own their share of the
catch. and are responsible for their
social security and unemployment
taxes. As such, they are independent
contractors, not employees, for purposes
of taxes and benefits. The vessel owner
is often absent during fishing
operations. Therefore, it is unfair to give
vessel owners a valuable harvesting
right based on the crew’s share of the
catch. A proposal to give crew members
an initial allocation of QS based on their
* average share of the catch over the
qualifying years was discounted by ths

Council as tooc complex, but without it
the plan would concentrate 100 percent
of the ownership of the resource in the
hands of 20 percent of the work force
that harvests it. Crew members would
he prevented by the IFQ program from
moving up in the profession, and mey
be prevented from finding any fishing
job as the size of the fleet decreases. It .
would narrow the options for those whao
have participated as deckhands and boat
operators. The [FQ plan would take
away the livelihood of crew members,
without-compensation, so that others
can have a more lucrative and
convenient work environment, and hold
an exclusive fishing right in perpetuity.
This would violate the Magnuson Act.
Response: NOAA finds no violation of

the Magnuson Act or the Halibut Act by
implementing the allocation of fishing
privileges as prescribed by those laws.
Tha advantaging of one group to the
detriment of another is inherent in an
allocation and is consistent with the
Magnuson Act and Halibut Act if certain
criteria are satisfied {see discussion of
national standard 4 and section
303(b})(6) above, and response to
comment 11). The Council considered
allocating QS to crew members but
decided against it because of the
practical difficulties of documenting
crew shares. Instead, the Council
decided to give eligibility for initial
allocations only to vessel owners and
lease holders because they have a
capital investment in the vessel and gear
that continues as a cost after crew and
vessel shares are paid from a fishing
trip. However, tha IFQ system does not
ignore crew members or prevent them
from “moving up” in the fishing
profession or continuing to find crewing
Eosiunns. Skilled crew members should

e mors in demeand under the [FQ
program if they can contribute to the
value of the fish products and lower
costs of fishing. Crew members who
purchase S also will be in demand for
the added harvesting potential they will
bring to a vessel. The IFQ program
provides for enhanced safety for crew
members who work in one of the most
hazardaus work environments. For
these reasons, professional fishing
vassel crews in the halibut and sablefish
fisheries are expected to be better off
under the IFQ program than under open
access management. Finally, the IFQ
program does not grant anyone an
exclusive fishing right "'in perpetuity.”
Although the IFQ program is expected
to continue indsefinitely, it is subject to
refinement, amendment, or even repeal
as a result of subsequent decisions by
the Council, the Secretary, and the U1.S.
Congress.

Comment 14: The definition of “TFQ
crew member” prectudes individuals
who do not receive an initial allocation
of QS from acquiring catcher vessal QS
in the future. This is because the word
“and"" would require both conditions,
experience and an initial allocation, to
be met before receiving a transfer of QS.
In addition, the definition creates a
special class of U.S. citizens that has
exclusive access to the halibut
resources. This definition is not fair and
equitable to all U.S. fishermen and
consequently violates national standard
4

Response: NOAA agrees that the word
“and” in the proposed definition of
“IFQ crew member" at § 676.11 is too
restrictive because it would prevent
entry of new fishermen into the halibut
and sablefish fisheries. In this action
“and" is replaced by "or.” This change
clarifies that both conditions,
experience and receipt of an inijtial
allocation, are nat necessary to qualify
as an [FQ crew member, but either
condition will suffice. Although the
definition does create a "speciai class,”
it is not a closed class sinca any person :
with at least 150 days experisnce :
working as part of the harvesting crew
in sny U.S. fishery could qualify for
catcher vessel S, aven though that
person did not receive an initial
allocation. The Council determined that
only IFQ crew members should be sbie )
to acquire and use catcher vessel QS as ;i
a means of fostering professionalism in :
the catcher vessel fleet. Professionalism
developed from commercial fishing
experience also is likely to enhance =
vessel safety, Therefara, NOAA findsno -
violation of national standard 4 (see <
discussion of “fair and equitable” in
response to comments 11 and 13).

omment 15: The proposed
regulations would violate Federal tax
law because vessel owners are assumed
to be "employers’ and deckhands
“employees.”

HResponse: No such assumption is
made. Vessel owners and lease holders
are eligible for an initial allocation of
QS and crew members are not eligible
primarily becausa vessel owners and
lease holders generally have a grester
investment in the fisheries than do the
crew members. The commenter does not
specify how this allocation violates tax
laws. NOAA finds no violation of U.S.
tax laws on this paint.

Comment 16: The IFQ system would
be extremely detrimental to Alaskans
residing in coastal communities. The
halibut fishery is characterized by a
large diversified fleet of relatively small
vessels that are based in, and deiiver
their catch to, numerous ports within
Alaska. Alaskan coastal communities
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are economically dependent on this
large fiest of small family-owned fishing
vessels. The [FQ program would destroy
the small-scale family fishing business
in Alaska the same way big agribusiness
is forcing the smail family farms out of
business. It would undermine the
economic base of most of Alaskan
coastal communities, deny access to
citizens who live closest to the fishery
resources, and put thousands of
fishermen and shore plant workers
along the Alaskan (Gulf} coast out of
work., Seldovia will be finished as a
fishing port if halibut and sablefish can't
be landed there. Many years ago, the
fleat was smaller and comprised of
larger vassels based predominantly in
the State of Washington. The IFQ plan
is an attempt to tear the social fabric of
Alaskan coastal communities and maka
the present culture fit the memories of
the former fleet owners. Potential
impacts of the IFQ plan on Alaska
coastal communities involved in these
fisheries dictate a need to do additional
detailed studies before tha plan goes
into effect. -

Response: The IF(} program is
intended to achieve OY by resoiving 10
conservation and management problems
identified by the Council in 1989.
Although the program will limit access
to these fisharies, the Council
incorporated measures to prevent undue
disruption of the economic and social
structure of Alaskan coastal
communities. Landings of halibut and
sablefish under the IF(} program can be
made at any port. There is no
requirement (except in § 676.14(e)
pertaining to transshipment of
processed [FQ fish) that prevents
landing these species at Seldovia ar any
other port in or outside of Alaska. The
potentiat effects of the IFQ program and
alternatives wers studied and taken into
consideration by the Council and the
Secretary. Social and cultural aspects of
the halibut and sablefish fixed gear
fisheries are considered and described .
in several sections of the FEIS. Most
notably, the analysis of July 19, 1991,
focused on the halibut fishery. Section
5.0 of that document was preparsed by a
social anthropologist and contained a
detailed description of the social
environment of the halibut fishery
including present participstion from
coastal areas, historical fishing practices
and dependence on the fishery Ey
coastal communities, and details of
native and subsistence fisheries.
Specific demographic profiles of
affected coastal communities are
provided which address the relative
economic importance of the halibut
fishery to each community and the size,

composition. and stability of the
rasident work forca relative to the
fishery. The section concludes with an
assessment that social and cultural
benefits could be maximized under an
IFQ program. Another ane of the
component analyses of the FEIS, dated
March 27, 1992, also contains a section
(3.0) devoted to assessment of potential
coastal community impacts. This
section describes the distribution of
historical landings of halibut and
sablefigh relative to the distribution of
harvesting privileges resuiting from the
IFQ program and the importance of
these landings to each community
relative to other species. This section
also assesses the potential for QS to be
transferred away from coastal
communities. The assessment concludes
that some net transfer of QS is likely to
occur, but that overail, the [FQ program
is expected to provide net benetits to
rural coastal communities, Alaska, and
the Nation (FEIS sec. 3.4). At the request
of the Governor of Alaska, the Alaska
Commercial Fisheries Entry
Commigsion conducted an independent
review of the IFQ program. That review
concluded that fears of social disruption
under the IFQ program are unfounded,
and that rural coastati communities in
Alagka are likely to realize bensfits from
the program. Additional gocial and
economic analysis are not likely to
substantially add to the understanding
of the effects of this IFQ program on
Alaska coastal communities. However,
NOAA favors continued monitoring and

- analysis of the effects of the [FQ

program during its implementation.
Unenticipated injurious effects may be
addressed by amending the IFQ program

if necessary.
Comment 17: The IFQ program would
give a disproportionate of the

resource to “non-Alaskan” fishermen
precluding participation by the growing
Alaska longline flast. This will deny
residents of Alaska communities the
opportunity to fully diversify and
develop their fisheries, creating
financial hardship and adverse
economic impacts.

Response: The IFQ program will
distribute harvesting privileges amang
fishermen (vessel owners/lease holders)
in proportion to their history of landings
during the base period (1984-1890 for
halibut and 1985-1890 for sablsfish). In
some areas, the amount of QS initially
allocated to residents of Alaska will be
larger than thoss to residents of other
states, and in other areas the reversa
will be true. Tables 1—4 in Appendix D
to the FEIS dated September 15, 1992,
quantitatively indicate the amounts of
thase proportions. For example, about
42 percent of the QS allocations for

. sablefish in the Aleutian Islands subarea

will go to residents of Alaska while 58
percent will go to residents of other
states (Table 2). On the other hard,
about 88 percent of the QS allocstions
for halibut in area 2C will go to Alaska
residents, and oniy 12 parcent will go to
residents of other states (Table 1), This
ellocation reflects present participation
in, and dependence on, the halibut and
sablefish fisheries by species and area.
Under this allocation scheme, residents
from all states have an equal
epportunity to diversify and devalop
their fisheries for halibut and sablefish.

Comment 18: The [FQ program could
provide for more development of
offshore processors which will reducs
thae raw fish tax revenues to Alaskan
communities.

Response: Significant growth in
offshore processing of halibut and
sablefish is unlikely because catcher
vessel QS cannot be transferred to
freszer vesseis, If any catcher vessel QS
are used on a freezer vessel during a
fishing trip, then all fish onboard during
that trip must be unprocessed
(§676.22(1)(3)). Conversely, Alaska raw

sh tax revenue may increase under the
IFQ program if the landed value of
halibut and sablefish increases as

> Bomn:

mment 19: Alaskan native people
have not been able to fully develop their
fisheries. Therefore, the Seldovia Village
Tribe should be able to participate in
the CDQ program. There is no reeson for
tha CDQ p to be limited to
western and prohibit natives
along the central gyif coast from
participating.

Response: The CDQ program is
limited to western Alaska communities
because the Council concluded that
commercial marine fisheries could be
developed in this area to the economic
benefit of the participating communities
and that commercial fisheries in these
communities were undeveloped relative
to other coastal communities in the
State. A pnative organization in other
parts of the State could acquire QS for
use by its members. Catcher vessel (}S
used in this manner would have to be
transferred to individuals. Current QS
use limitations at § 676.22 (e) and (f),
and the QS holder-on-board
requirement at § 676.22 (c} and (i)
would limit the manner in which QS
held by native organizations is used.
Nevertheless, the IFQ) program could be
used to facilitate development of Alaska
native fisharies outside of the CDQ

TORIam.

Comment 20: The I[FQ plan would
deny the Huna Tlingit people of -
southeast Alaska the right to make a
living by fishing as they have done for
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many generations and will force maore of
them on welfare. These native Alaskans
will not be able to compete with better
financed fishermen for the purchase of
Qs. . .
Response: Tha IFQ program will not
deny any native group dpaﬂ.ir:ipation and
coui’d ba used to help develop nativa
fisheries (see response to comment 19).

Comment 21: ’Fhe IFQ proposal
effectively locks out women and
minorities from icipation in the IFQ
fisheries and | in the white male
club of vessel owners by sffectively
giving them ownership of the resource.
The price of buying IFQs will be
Ernhibitive for minority deckhands who

ave recently entered these fisheries
although they are granted free to vessel
oawners. Therefare, the IFQ plan would
violate the Alaska State Constitution,
the U.S. Constitution, and the
Magnuson Act.

Hesponse: NOAA finds no violation of
the Magnuson Act, the Halibut Act, or
other applicable law, including any
stats constitution or the U.S.
Constitution. There is no evidence in
the record of discrimination egainst
women or minorities. Although the cost
of entering the IFQ) fisharias by buying
QS wili be higher under the program
than under ogen access management,
the analysis demonstrates that
implementstion of the IFQ program will
result in a net benafit to the United
States. However, crew members may
continue to work as crew members
under the IFQ program with no
obligation to purchase any Q8.

Comment 22: Tha Council did not
consider alternative management
methods or alternative limited access
methods other than IFQ variations after
the 1889 draft SEIS for sablafish.
Changed conditions in the fishery and
sacio-cultural environment require a
new EIS before such a major Federal
action could take place.

Response: The November 1889
analysis considered four alternatives for
the fixed gear sablefish fishery: (1)
Continusd open access; (2) license
limitation; (3) IFQ; end (4} annual
fishing aliotments. Based on this
analysis, the Council determined that
license limitation and annual fishing
allotmerits were not reasonable
alternatives for eddressing the 10
problems identified by the Council, Tha
Council then proceeded with a more in-
depth analysis of various IFQ options as
ccmpsared with the open access or status
quo alternative. The seme conservation
and management problems identified in
the sablefish fishery also are
experienced in the halibut fishery, The
Council decided to consider only IFQ
alternatives as compared with the status

quo for the halibut fishery becauss it
already had determined that license
limitation and annual fishing allotments
would not be feasible. In addition to the
November 1989 analysis, FEIS
component analyses in July 1991 and
March 1992 included detailed
descriptions of the social, cultural, and
ecoromic conditions of tha fisheries.
These conditions have not changed
substantially since 1992,

Comment 23: Traditional management
proposals have not been sufficenty
considered as alternatives to the IFQ
plan. Thers ars simpler solutions to
management problems in the halibut
fishery {e.g., area registration, gear
restrictions, quotas based on boat size,
trip limits) that will allow evaeryons to
participate in the fisheries. Other
options for spreading out the fleet, such
as trip Hmits, gear restrictions, and fleet
platooning, should be considered first.

Response: Tha Council considered
such traditional open-access
management measures as alternativas to
the IFQ program, but-concluded that
these measures did not offer long-term
solutions to the conservation an.
management problsms confronting these
fisheries. For example, none of the
measures cited by the commentar wouild
resolve the fundamentel problem of
excessive fishing capacity in the halibut
and sablefish fisheries.

Comment 24: Fishsrmen need to
diversify their fishing practices to
survive tha current depressed market
prices for salmon. The IFQ program will
prevent diversification.

Respense: NOAA understands that
recant low market prices for salmon
have been hurting the salmor fishery in
Alaska. The solution to this problem
may be in creating more mearket
alternatives for salmon products rathsr
than providing opportunity for salmon
fishermen to enter alrsady
overcapitalized fisheries, Nevertheless,
diversification into several different
fisheries likaly will remain as a common
practice. The IF( program does not
prevent diversification. Fixad gear
fishermen who have [F(Q will bs able to
realize benafits from being abla to land
their incidental catchss of halibut or
sablefish instead of discarding these
species. Howevar, those fixed gear
fishermen who do not have IFQ will not
be allowed to harvest halibut and
sablefish.

" Comment 25: In s analysis, the
Council makes few positive assertions
in support of anticipated benefits;
numerous caveats lead one to question
whether there will be any real net
benefits.

HResponse: No analysis is abls to
forecast future events with absolute

certainty, The FEIS does not attempt to
make such a forecast. but instead
documents that certain potential effects
may occur if the assumptions used in
the analysis are correct. _

. Analysts typicaily caution the reader
about the resuits and conclusions
because the assumptions eventually
may not be correct. This inability to
have perfect knowledge of the future
does Dot make the analysis invalid.

Comment 26: The IFQ) program
violates the Magnuson Act becausse it
fails to achieve QY.

Response: As-discussed above, the OY
from the fixed gear fisheries for
sablefish and halibut is achieved
through the reduction of bycatch and
discard waste of fish, increased
prevention of overfishing, and enhanced
economic and social benefits to the
Nation (FEIS sec. 6.0). Despite the fact
that the IFQ} program does not change
the specified amount of fish that may be
harvested each year, benefits to the
Nation from hkarvesting that amount of
fish are increased.

Comment 27: Procedural errors were
mada that confused and shortened the
public comment period. Notice of
availability of the supplemental EIS for
comment at the Council level
incorrectly advised the public that the
time for addressing comments to the
Council had expired before the
documents were officially releaged.
Further, Magnuson Act procedure was
violated by not providing a full 45 days
for public comment from the date of
publication of the proposed rule notice.
The Secretary did not make the plan
amsndments available to the public on
the receipt date; Council staff did not
release them until November 18, 1992.
Allowing 60 days for public comment
should have resuited in a comment
deadline of January 18, 1993, not
January 11, 1893, Generally, notices and
deadlines for public comment and
public testimony opportunities occurred
during cpenings for the sablefish and
halibut fisheries which prevented many
people who would be affected by the
proposal from fully participating in the
policy-making process.

Response: Thres different documents
were available for public comments at
different times during the development
and Secretarial review of the [FQ
program. Thesa include the draft and
final EIS, the FMP amendment text, aid
the proposed implementing rules,
NOAA finds no errors with respect to
providing sufficient opportunity for
public comment on any of these
do;:uments (see response to comment
43).

Comment 28: National standard 4 of
the Magnuson Act and the substantially
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similar provisions of the Halibut Act are
violated beacause the IFQ program is not
reasonably calculated to promote
conservation. As a biological
conservation measure, quota share
programs have proven ineffective and.
tn some cases, counterproductive. There
will be increased pressure on managers
to keep total catch timits high so that
persons vasted with harvesting rights
will be able to pay off the debt of
acquiring QS. Less efficient fishermen
who retire from the halibut and
sablefish fisheries will increasa pressure
on other fish stocks still under open
access management. The potential
biological harm from temporarily
suspending halibut prohibited species
catch (PSC} limits, under reporting,
discards. and highgrading are not fully
assessed and could negate any
conservation benefits,

Response: The promotion of
biological conseryption under the [FQ
program should be considered in
comparison with biological
conservation under current open access
management. Under the current regime.
fishermen are inspired to maximize
their harvest of halibut or sablefish as
fast as possible before fishery managers
close the open fishing season. Largs
amounts of fish may be killed but not
harvested in this race dus to lost or
excessive amounts of fishing gear that is
set but not retrieved. More halibut and
sablefish are wasted when they are .
caught incidenta) to the harvest of other
species but must be discarded because
the season for halibut and sablefish is
closed. In addition, harvested halibut
must occasionally be returned to the sea
because they have been mishandled and
are rejected by processors as inferior
product. These sources of fishing
mortality are often not quantified or
counted toward the overail catch quota
but may have a negative effect on stocks.

The IFQ program will significantly
reduce these sources of fishing mortality
hecause fishing will be conducted over
a longer periocd with less waste,
Fishermen will have no incentive to set
more gear than they can retrisve, and
fewer gear conflicts will result in less
lost fishing gear. Halibut and sablefish
caught incidental ta the harvest of other
speciss may be landed on unused IFQ.
Discarded bycatch of [FQ species caught
with fixed gear will be minimized
because of the economic incentive to
acquire IFQ at least sufficient to cover
its retention and landing. Fishermen
seeking the highest value for their
product will take more time to properly
clean and store fish on ice or procass it
immediately.

The potential for underreporting of
IFQ harvests and highgrading are often

cited as biologically detrimental aspects
of [FQQ-style management pregrams.
Underreporting and highgrading are
discussed in detaii in the FEIS at
Appendix E (pp. 2-7). NOAA recognizes
that underreporting will not be
completely prevented, but a planned
increased enforcement and monitoring
effort coupled with severe penalties for
gross underreporting is likely to
minimize this potential source of
biological damage to the stocks.
Highgrading, the substitution of large
high-valued fish for harvested small
low-valued fish. is not expected to be a
major threat becduse of increased
enforcament and because a relatively
small market price difference between
small and large fish will reduce the
profitability of highgrading and,
therefore, the incentive to discard
harvested fish. Generaily, NOAA
expects substantially iess unreported
fishing mortality under the IFQ program-
than under open access management.

Comment 29: The vast majority of
technicsl comments and public
opinions expressed to the Council were
ignored by the Council. Something is
wrong (with the IFQ program} when 75
to 85 percent of all responses are
opposed to it. The IFQ program will not
resuit in a better managed fishery and
safer fishing conditions. It ia advocated
by a group of greedy individuals so that
they can control a fishery that belongs
to all the people, There have always
been too many fishermen chasing too
few fish. Sometimes this results in
hurting the resource, but this is not the
case with halibut which has been well
managed.

Response: Over the 3 years that the
Council had the IFQ program under
consideration, it received thousands of
oral and written comments that
expressed support or opposition. The
Secretary also received many pro and
con comments on the IFQ issue before
and during the Secretarial review
period. The Council also received
reports and advice from its industry
advisory panel and scientific and
statistical committee, and reviewed
analyses and staff reports on the
potential effects of the IFQ) program as
compared with the open access and
other alternatives. After considering all
of these comments, reports,
recommendations, and analyses, the

- Ceuncil concluded that the IFQ} program

would result in better management of
the fisheries and benefits to the Nation.
The Secretary, after reviewing the
record of comments, reports and
analyses, agreed with the Council and
approved the Council's IFQ
recommendation.

Comment 30: Reducing the number of
vessels in the fishery will not
necessarily increase the length of fishing
seasons since 20 percent of the vessels
take 85 percent of the fish. If the bottom
80 percent of the fleet leaves the fishery
there would be only a minimal increase
in the length of openings.

Respanse: The IFQ program allows an
IFQ permit holder to harvest halibut and
sablefish at any time during the season
prescribed at § 678.23. This is true
regardless of the number of vessels in
the fleet. No specific fleet size or
reduction goal is established by the IFQ
program. Instead, fishermen who have
QS will harvest [FQ fish with fixed gear
at various times of the year based on
their assessment of the market for those
species and other factors.

Comment 31: Four different sets of
public comments (3 to the Councii and
1 to the Governor of Alaska) indicate
strong opposition to the [FQ plan from
Alaskan residents and support from
non-Alaska residents. Opposition
comments from Alaskan addresses
ranged between 59 percent and 98
percent of all comments received while
supportive comments from non-Alaskan
addresses ranged betwesn 70 percent
and 96 percent. This suggests that the
plan discriminates between residents of
different states in violation of national
standard 4.

Response: Thesa statistics do net
indicate discrimination prohibited by
national standard 4. State of residence is
not a factor for the allocation of QS.
Similarly situated residents of ail states
are treated equaily under the IFQ
program. R

Comment 32: The proposed rule
would exceed the permitting authority
allowed by the Magnuson Act. The
proposed rule provides for IFQ permits
to be issued to persons, but the
Magnuson Act ellows permitting only of
vessels or the operators of vessels.
“Persons’’ are not vessels and they are
nof required to be operators of vessels.

. Response: The Magnuson Act, st

“section 303(b)(10), provides authority to

prescribe such other measures,
requirements, orconditions and
restrictions as are determined to be
necessary and appropriate for the
conservation and management of the
fishery. NOAA has determined that [FQ
permits may be issued to owners of
vessals as opposed-to operators of
vassels.

Comment 33: The proposed rule
would violata the U.S. Constitution at
Article I. section 9, paragraph 6 because
it would require vessels bound for
another state to enter and clear at one
of several ports in Alaska.
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Response: This clause of the U.S.
Constitution is as follows:

No preference shall be given by any
Regulation of Commerce or Revenue to the
Ports of one State over those of another: nor
shall Vessels bound to, or from, one State, be
obliged to enter, clear. or pay Duties in
another.

NOAA has modified the regulation by
including the port of Bellingham,
Washington, as a designated port. Thus,
vessels bound for Washington are nat
"obliged to enter, clear, or pay duties in
another state.” Vassels bound for states
other than Alaska or Washington should
contact the NOAA Office of
Enforcement to make other
arrangements (see responsa to comment
49).

Comment 34: Transfers of QS by
inheritence are of limited use if the
person who inherits it does not also
receive IFQ based on the QS, according
to §§676.21 and 676.22. This is
tantamount to inheriting a home and
being prevented from using it to live in,
to rent, or for other purpase except to
sell it to a restricted class of persons.
This would be an unfsir restriction on
the use of personal p .

Response: All transfers of QS must be
approved by the Regional Director
according to the procedure prescribed at
§676.21(e) before thay can be used to
harvest IFQ fish. This provision is
necessary to assure that QS use
limitations and other requirements of
the Council's [FQ policy are not
vioiated. The mgu[rtions do not prevent
the transfer of QS by operatian of law,
but the uss of such QS through the
annual ailocation of IFQ must be
consistent with the regulatory
requirements 1o achieve the
conservation and management
objectives of the [FQ program. The
personal property nature of QS and [FQ
is addressed in the response to comment
91.

Comment 35: The IFQ plan will add
costs to the halibut fishery that will hurt
the international competitiveness of
American-caught fish.

Respanse: The [FQ) program will
likely add valuae to halibut products
because catching and processing wiil
proceed at a more deliberate pace than
under the current 1-day seasons. In
addition, a longar season for balibut
under the IFQ program will enable the
marketing of higher valued fresh fish
over a longer, more predictable period
of the year. These features should
enhance the competitiveness of halibut -
harvested in and off of Alaska in
domestic and international markets
(FEIS sec. 2.2.2).

Comment 36: The conflict of interest
by several Councii members who voted

on the IFQ issue questions the legal
authority of the Council. The
composition of the Council is nat fair
and balanced as required by the
Magnuson Act.

Fesponse: The Council is legally
constituted under the Magnuson Act.
Section 302(b) of the Magnuson Act
authorizes the appointment of voting
members who are knowledgseable of the
fisheries of concern to the Council by
virtue of their occupation, training, or
expertisea,

omment 37: NMFS does not have
adequate funding to enforce the IFQ
plan. The cost of providing minimum
enforcement of the program wili be
significantly more t.Ean the present cost
of enforcing traditional management
measures for the halibut and sablefish
fisheries. The Council did not make an
informed decision regarding the
enforcement costs of the I[FQ program
because neither the Council nor the
public had an adequate analysis of
enforcement costs. :

Response: NOAA estimates that
administrative and enforcement costs
will be increased by about $2.7 million
annually, and there will be &n
edditional 1-time implementation cast

- of about §1.9 million (FEIS sec. 6.1).

The Council was aware of these
approximate costs when it decided to
recommend the [F(} program to the
Secretary. An implementation plan was
prepared by NMFS, in consultation with
an interegency and industry wark
group, for presentstion to the Council at
its December 1991 meeting prior to the .
Council decizion on [FQ management.
The implementation plan is section 5.0

- of the FEIS. Monitoring and

enforcement issues are discussed in that
plan, and costs are estimated. This was
the best information available to NMFS
and the Council on implementation
costs at that time. In approving the [FQ
program, the Secretary accepted the
responsibility to carry it out.

omment 38: Analysis of the overall
administration of the IFQ program was
inadequate, NOAA did not develop an
adequate explanation of the appea
process, application and initial
allocation process, or the general
compiexity and cost of the bursaucracy
needed to administer the [FQ program.
The Council did not have an adequate
analysis of the administrative ang
enforcement costs or of comparable
implementation costs of alternatives to
the [FQ program.

Response: A group of state and
Federal fishery managers, enforcement
personnel, and representatives of the
fixed gear fishing industry met sevaral
times during the period September-
November 1991, to discuss the details of

IFQ implementation, if it were approved
by the Council and Secretary. An
implementation plan, drafted by NMFS,
was the product of that group. The
implementation plan was presented ta
the Council at its Dacembar 1991
meeting prior to the Councii's decision
to recommend the IFQ program to the
Secretary. The group elso made

- recommendations to the Council on

ways to make the IF(} program more
practicable. The implementation plan is
contained in section 5.0 of the FEIS.
Such plans are not required under the
Msgnuson Act or any other law, and are
not usually submitted with FMP .
amendment documents for Secretarial
review. However, the implementation
plan was helpful to the Council and the
Secretary in indicating the patential
administrative complexity and cost of
the IFQ) program befare they took final
action. To this extent, NOAA finds that
the implemantation plan is an adeguate
description of the overull administrative
process. The appeais process is
discussed in the pian (FEIS sec. 5.2.5).
Regulations imgl:ment.ing thae appeals
procedurs will be the subject of a future
rulemaking notice. However, paragraph
(e) of §676.20 provides guidanca for
appeal of initial allocations and is
cﬁanged from the proposed rule in that
there will be no resubmitted
applications.

omment 39: NOAA did not provide
the Council or the public with relevant
information regarding the effectiveness
of administration and enforcement of
the surf clam/ocean quahog ITQ

~ program. A memarandum on this

subject was produced in February 1992
which wouid hava besti useful to the
Council staff in the preparation of its
analysis dated March 27, 1992, and to
the public in commenting to the Council
prior to its reconsideration of the IFQ
program in April 1982,

Respanse: The surf clam/ocean
quahog ITQ) program review performed
by the Northeast Region, NMFS. early in
1992 was of little relevance ta the
halibut and sablefish IFQ program. The
two programs are significantly different
in design and administration. Thasa
differences stem from major differences
between the respectiva fisheries. A
comparative analysis is outside the
scope of this response; howaver,
interested persons are referred to
proposed and final rule notices
published respectively on February 1,
1950; 45 FR 53342, and June 14, 1890,
at 53 FR 24184. |

Comment 40: The Council is not clear
ebout its goals for the IFQ program.
Apparentiv. the Council is not totally
satisfied with the potential socio-
economic-irapacts of the program
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because it began work on amending the
program before the program complsted
Secretarial review.

Response: The Councit's objectives
are clearly specified in the November
1989 analysis. In that document, and in
subseguent documents (most recently at
FZIS sac. 2.1), the Council identifies 10
conservation and management problems
in the fixed gear fisheries for halibut
and sablefish, NOAA expects any
complex fishery management program
to undergo periodic review and change
as experience with the IFQ program
suggests refinements. The fact that such
refinements were not known at the
beginning of the planning process does
not indicate confusion regerding goals
and cbjectives,

Comment 41: The Council feiled to
provide the public with an adequate and
complete analysis of the benafits and
costs of the IFQ) program and of its
potential social impacts. A social impact
assessment would have demonstrated
significant negative social impacts on
Alaskan coastal communities from the
IFQ program.

Hesponse: The FEIS anelyses prepared
by the Council fully assess the potential
benefits and costs of the IFQ program
and its potential sociel impacts. A
summary of the potential bensafits end
costs is in FEIS section 6.0, which
estimates quantified annual benefits to
be in the range of $30.1 million to $67.8
million. Quantified annual costs for
sdministration are estimeted to be about
$2.7 million. Thisresults ina
conservative bensafit-cost ratie of about
19 te 1, Non-quantified benefits and
costs also are discussed. NOAA finds
that the analysis of benefits and costs in
the FEIS is adequate. Significant
negative social impacts on Alasken
coastal communities are doubtful {see
responses 1o comments 5, 16. and 17).

Comment 42: The Assistant
Administrator for Fisheries, NOAA, is
incorrect in his initial determination
that the IFQ proposal is not a major ruls
under Executive Order 12291. The total
estimated annual benefits (sic) are in
excess of $100 million, and a reguiatory
impact analysis should be prepared.

Hesponse: Executive Order 12291
raquires the preparation of a regulatory
impact analysis for “major rules.”
Among the criteria for determining
whether a rule is a "major rule” is its
likelihood of resulting in an annual
effect on the economy of $100 millon or
more. An RIR was done as part of the
FEIS and it is summarized in section 6.0
of the FEIS. The RIR concludes that the
IFQ program would have an effect on
costs, prices, competition, employment,
investment, and productivity, but that it
is anticipated that these effects

combined wouid not amount to $100
million or more annuailv. The RIR
estimates 1hat quantifisble annual
benefits wauld be in the range of $30.1
million to $67.6 million. Annual
administrative and enforcement costs
are estimated to be about $2.7 million
with an additional ons-time
implementation cost of about $1.9
million. Therefore, NOAA determined
that this is not a “major rule.”
Comment 43: The public commaent

. period should be extended to allow for

adequate public review.

Response: As described in the
preamble to the proposed rule, the
Council has discussed limited entry
options for various fisheries since the
late 1970s and, for the sablefish fishary
in particular, since 1985. Through April
1992, the issue of limited entry for the
sabiefish or halibut fisheries has bean
on the Council agenda for 27 meetings,
and every meeting of 1988 through
April 1952, All Council and committee
meetings at which this subject was
discussed were publicized, open to the
public, and most provided opportunity
for public comment. In addition. the
Council chose to follow a full EIS-
procedure undsr the Natianal
Envircomental Policy Act (NEPA) for
this issue, in part to enhance
opportunity for public participation.
This procedure provided for public
scoping meatings and comment periods
on severel draft analyses and the FEIS.
ARer receipt of the proposed IPQ
progrem by tha Secretary, a notice of
availability was published on November
3,1992 (57 FR 49676], and the proposed
implementing ruls was published on
December 3, 1992 (57 FR 57130;
corrected at 57 FR 61870, December 29,
1992). The comrent period anded on
january 11, 1993, which provided
sufficient time for public review and
comment. NOAA concludes that the
opportunity for public review and
participation ia the IFQ decision-
making process was adequats in light of
extensive public discussion of this issue
at Council meetings and complisnce
with requirements of the Magnuson Act
and other applicable laws (see response
to comment 27].

Comment 44: The proposed IFQ plan
is not consistent with several sections of
the Magnuson Act. Specifically, the
plan violates several national standards
{section 301), it does nat include an
adequate fishery impact statement in
violation of section 303(a)(9), and it
does not properly address the
provisions of section 303(b)(6).

Response: Section 7.0 of the FEIS
provides a summary of consistency with
the Magnuson Act and other applicable
laws. Consistency with each national

standard is addressed in this section
and above in thig ruie. Magnuscn Act
section 303(b}(6) requirements are
addressed in section 7.1.2 of the FEIS
and abave in this rule. The primary
focus of the analysis in the FEIS is the
potential effect aof the IFQ program (and
aiternatives) on participants in the
halibut and sablefish fisheries in
compliance with the fishery impact
statement requirement of the Magousan
Act at section 303(a)(9). Section 4.0 of
the FEIS assesses the possibie effects on
non-IFQ fisharies, recreational fisheries,
and fisheries in aress managed by
adjacent Regional Counciis. After
raviewing these documents, NOAA
determinad that the IFQ) program
complies with the Magnuson Act and
other applicable laws.

Comment 45: The proposed rule at
§676.16(h) (formerly § 676.16(g)} would
prohibit the discard of Pacific cod and
rockfish taken by vesseis in the IFQ
program. This requirement couid cause
a biological consarvation problem
because the bycatch aliowances for
rockfish are not high enough to prevent
area quotss for somse species of rockfish
to be exceaded. The regulations should
be changed to requira the retention of
only the naturai or background bycatch
of rackfish. Also, an overage provision
for rockfish, similar to that for IFQ
halibut, may be needed to avoid
mandated wasta.

Aesponsa: The prabibition on
discarding Pacific cod or rockfish that
are taken incidental to the harvest of
[FQ halibut or sablefish applies culy if
Pacific cod or ars not otharwise
required to be discarded by other State
and Fedaral regulations or inseason
orders (se6 responsse to comment 78{a)).

Comment 46; The proposed rule at
§676.17(b) would establish a system
that makes IFQ holders eccountable for
small overages of IFQ. It is not clear,
however, who would be accountable for
averages of lsased IFQ. Would the
holder of QS on which the [FQ is based
be penalized or the person who lessed
the IFQ?

Response: The Regionai Director
would deduct an amount equai to the
average from IFQ ellocated in the year
following determination of the overags.
This overage adjustment will apply to
any person to whom the affected [FQ is
allocated in the year the adjustment is
mede. For example, fisherman A
transfers sablefish IFQ) to fishermen B in
1995 through an approved lease of Q3.
Fisherman B lands sabiefish that year
that exceeds the leased amount by 3
percent. II this fact is determined by the
Regional Director in 1986, then the IFQ
allocated to fishermen A in 1997 will be
reduced by 3 percent. assuming he
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made no other transfers of QS. If
fisherman A sold all of his QS to
fisherman C in 1996, then fisherman C
would realize the reduced IFQ in 1997.

Comment 47: The halibut QS usa
limit and vessel limit in regulatory area
2C should be the same onse-half percent
of the total halibut QS for that area. The
proposed rula {at § 676.22(f)(1)) would
establish the personai use limit at one
percent and the vessel limit et one-half
percent (§676.22 (h}{1)).

Response: NOAA agrees that the
halibut QS use limit in area 2C by a
person axd the vessel harvest limit
should be consistent. A 1 percent
harvest limit per vessel in area 2C also
is consistent with the text of the
Council’s IFQ motion. which indicates
that the ane-half percent limit expressed
in the proposed rule was in error.
Therefore, in § 676.22(h}{1), the harvest
limit of IFQ halibut applicable to vesseis
in area 2C is changed from 0.5t0 1

orcent aof the total halibut catch limit
or that area.

In addition, to further clarify the
restrictions under paragraph (h),
lenguage bas been edded to paragraph
(h)(3) stating that two or more perscms
rmay not catch and retain their IFQs with
one vessel in excess of these limitations.

Comument 48: An exception to the
mqluiremant for catcher vessel QS
h.lders to be cnboard the vessel during
fishing operations is provided at
§ 576.22(i)(1) to individuals who receive
g1 initial allocation of catcher vessel
(.S. This contradicts the Council's
siated goal of maintaining tha current
ewner-operator character of the halibut
and sablefish fleets. Although this
sxception does not apply to the eastern
COA. in other areas it wouid allow
initial QS recipients to hire skippers
and function as absentee-owners. This is
not consistent with the Council's palicy.

Response: The Council's basic policy
is to require catcher vessel QS holders
to be onboard during fishing operations
and sign required landing reports. The
Council provided for an exception to
this policy in its motion language and
FMP amendment text for persons who
receive initial catcher vessel QS for use
outside the two areas described in the
responses to comments 60 and 68. As
defined, “persons” includes
individuals, corporations, partnerships,
and other entities. Therefore, the
exception, as it epplies to individuals, is
at §676.22(i)(1), and at § 676.22{j)(1) as
it applies to corporations and
partnerships. This policy responds to
public concern about substantisl change
in the current owner-operator character
of the fixed gear fishery and the fear that
‘large firms that use hired skippers inay
acquire catcher vesse' QS. However,

many individual fishermen operate their

vessels as corporations or partnerships
for financial, liability, and taxation
reasons. The exception is intended to
prevent severs disruption of current
fishing practices. The Council was
aware that such an excepticn deviated
from its basic policy by aliowing hired
masters to operate vessels that use
catcher vessel S. It is not expected to
allow for unintended changes in the
character of the fleet because the
exception is not transferrable, and it
expires when corporations or
partnerships undergo a "“change.” The
term *‘change” is defined at
§676.22(j)(2). Eventually, as the
individuals and firms that received
initial allocations are replaced by new -
ones, all catcher vessel QS will be
transferred to individuals in keaping
with the Council's basic policy.

Comment 49: The list of primary ports
in § 876.17(a){4) should be expanded to
include the Washington ports of
Bellingharm and Seattle. A large segment
of the halibut fleet is based in the State
of Washington and bas a long history of
delivering preducts to these ports.

Response: NOAA agress. Hellingham,
Washington, has been designated a
primary port. Vessels bound for
Washington or other States must submit
a check-out report to NMFS before
departing waters in or adiacent to the
State of Alaska, The check-out report
must include the estimated weight of
IFQ sablefish and IFQ halibut onboard,
and the expected date and time that the
vessel will be presentsd to NMFS
enforcement officers or enforcement
aides in Bellingham for clearance.
Ballingham is selected because of its
high volume of halibut landings and its
proximity to tha 1).5./Canada border.

Comment 50: Would a catcher-
processor be allowad to process at sea
halibut er sablefish that are barvested
under the vessel’s [FQ or purchased
from other catcher vessels?

Response: A vessel that is usad to
process some or all of its catch during
any fshing trip is defined as a “freszer
vessel’ in § 676.11. A catcher-processor
would be allowed to process at sea [FQ
halibut or IFQ sablefish providing the
vessal harvested these fish against QS
assigned to vessel category A" (the
freezer vessel category). Although IFQ
halibut could be processed by freezing
and removing the head, it could not be
otherwise disfigured in a manner that
prevents determination of the minimum
size {see §301.12).

The transfer of any IFQ species from
the vessal that harvested such fish is
defined as an "IFQ landing.” A landing
of IF(} species to any vessel would
require that the receiving vessel have a

germmed registered buyer onboard end
a capable of transmitting the IFQ
landing report required at § 676.14(b). A
minimum of & hours prior natics must
be given by the operator of the vessel
making an IFQ landing (see § 676.14(a)).
In addition, the vessei making the
landing may ba required to obtain a
clearance &t a primary port Listed in
§676.17(a) prior to landing, depending
on the location of the vessel to which
IFQ species will be-landed. Hence, if a
catcher vessel making an IFQ landing
and a catcher-processor which received
the landing compiy with these and other
applicable laws, then the catcher-
processor would be allowed to process
the ianded IF(Q species.

Comment 51: The application for an
initial allocation of QS should be
aennounced in industry publications in
addition to the Federal Register.
Federal Register publications are the
most cumbersome and confusing forms
of communication on earth. In addition,
a 180-day appiication period may not be
long enough if it coincides with the
primary fishing period of April through
September.

esponse: Although official notice of
tha QS application period will be given
in the Federal Register, NOAA will alert
the fishing industry through more
widely read publications end news
announcements. In addition, NOAA
will schedule the application period, at.
least in part, during fall or winter
months when most of the fixed gear
fishing fleet iz not active.

Comment 52: Restrictions on leesing
QS at §676.21(d) are necessary to
prevent absentee QS holders, to keep QS
in the hands of active fishermen, and to
prevent a stagnant market for QS that
could result in prohibitively high costs
for entry. For these reasons, there
should be no provision (§ 676.21(f)) to
allow leasing 10 percent of & QS.

Response: The Council heard the
arguments for and :ga.inst leasing QQS.
The Council decided to recommend no
restriction on leasing freezer vessel QS
but to prohibit leasing of catcher vessal

QS except during a 3-year trial period

when up to 10 percent of a person's
catcher vessel QS may be leasad. The
limited leasing of catcher vessel QS was
intended by the Council to allow
fishermen mors flexibility in planning
their fishing operations and was not
expected to result in abandonment of
the fishery to absentee QS holders. In its
review of the Council recommendations
on leasing QS, NOAA found no
inconsistency with the Magnuson Act,
Halibut Act, or other applicable laws.
Comment 53: Requiring catcher vessel
QS holders to be onboard is an
important provision necessary to ensure
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that QS stay in the hands of active
fishermen. Temporary exceptions to this
ruls for extreme personal injury should
be stringent to prevent QS holders using
this provision to get around the leasing
prohibition.

Response: Emergency waiver of
requirements for an individual IFQ card
holder to bs onboard during fishing
operations and sign the IF(} landing
report is provided at § 676.22{d). These
requirements may be waived only for
the IFQ halibut and IFQ sablefish
retained on the fishing trip during
which an extreme personal emergency
occurrad that prevented the IFQ card
holder from complying with § 676.22(c).
Use of IFQ held by an injured or
deceased IF(Q permit/card bolder on
subsequent fishing trips would requirs
transfer approval as prescribed at
§676.21(e). -

Comment 54: What happens toa
person’s QS when they die? Can it be
leased whils their estate is being
resolved or temporarily used by an heir?
At what age may a person take on the
responsibility of owning QS?

esponse: {Nhan a QS holder dies,
that person’s (S.would be transferred
by the laws of succession. Notification
of such transfers by operstion of law
would have to be sent to the Regional
Director as prescribed at §676.21. After
determining that a person is the lawful
holder of QS received by operation of
law, that person may subsequently seek
approval to use, lease, sell, or otherwise
transfar QS within the limitations of the
regulations. There is no provision for
temporarily using QS before use, lease,
or other subsequent transfer of the QS
that was transferred by operation of law
has been formally approved by the
Regional Director. No age criteria are
prescribed for receiving or using QS.
Anyonse capable of satisfying the QS-
holder-on-board requirements for
catcher vessel QS at §676.22 (c) and (i}
could use such S.

Comment 55: The cost of the CDQ
program to QS holders wouid be
substantial because they would receive
less QS than they otherwise would
without the CIXQ program. Any
additional costs incurred to implement
and administer the CDQ) program should
be barne oniy by the CD(Q} recipients.

- Response: The Magnuson Act does
not authorize charging CDQ program
implementation costs to CD{Q} recipients.

omment 56: The wording at
§ 676.20(a)(1}(iii) is vague regarding
evidence of a verbal vessel lease which
is common practice in the catcher vessel
fleet. One recommended form of
documenting such vessel leases is to
determine who paid the crew members
and, therefore, was responsible for

issuing them their Fedaeral income tax
form 1099,

Response: NOAA agrees that language
in the ‘Sroposed paragraph regarding
Federal income tax ants is vague.
but limiting acceptable documentation
to a specific tax form, such as Form
1099. does not improve the paragraph.
Therefors, Federal incomse tax
documents are deleted from
§676.20(sj(1){iii} as acceptable evidence
of a vassel leasa, for purposes of initial
allocation to vessel lease holders. This
language was included in the proposed
rule in responss to fishing industry
concerns about documanting the
axistence of a vessel lease. Sume
fishermen argued that vessel lease

" holders would be responsible for

mailing IRS Form 1099 to the crew and
that this would demonstrats the fact that
Earsons issuing such forms were lease
olders. This is a vague standard
because persons hired by a vessel owner
may submit this form to tha IRS on
behalf of the vessal owner. Tha final
rule deletes this evidence of a vessel
lease. The option of an after-the-fact
statement from the vessai owner and
lease holder attesting to the existence of
a lease remains for persons who did not
have a writtan vessel lease agreemant.
Agreemant should be reached between
former vessel ownars and lease holders
to draft and sign such statements when
there was no previous written lease.

Comment 57: The definition of
“freezer vessel" should be based on the

erformance of a vessel during any '

shing trip. This would allow freezer
vessels to use catcher vessel QS for
sablefish when they are not operating as
freezar vessals.

Response: In §676.11, “'freezer
vessel” Is dafined as any vesssl that is
used to process some or all of its catch
during any fishing trip. Fishing “trip”
also is defined in §676.11. Hence,
operating as a freezer vessel depends on
how the vessel handles its catch during
a fishing trip. Note, howaever, that s
freezer vessal that operates as a catcher
vessel during s trip for purposes of
using sablefish catcher vessel QS, is still
a ‘‘processcr vesssl” under §§672.2 and
675.2 because this definition depends
on the capability of a vassel to procaess
groundfish regardless of whether it
actually processes fish on any fishing
trip (see alsa change 2 under "Changes
from the Proposed Rule in the Final
Rule'" abova).

Comment 58: FThe Council did not

intend to aillow catcher vesssl IFQ for

halibut to be used on freezer vessais.
The provision at § 676.22(i}(3) to allow
catcher vessel IFQ to be used on freezer
vessels was intended to apply only to
sablefish. A new prohibition should be

added at § 676.16 to say it is unlawful
to use halibut catcher vessel shares on
a vessal which has, or will, during the
current year of participation, operate as
a freezer vessel.

Response: NOAA agrees that the [FQ
motion approved by the Council
specifically states that sablefish catcher
vessel QS may be used on a freezer
vessel praviding no frozen product of
any other species is onboard at the same
time. The regulation at § 676.22{i)(3)
more broadly allows for halibut catcher
vassel QS to be used on a freezer vesssl
in the same manner. This allows for a
bycatch of halibut on such vessels to be
retainad and landed in compliance with
the requirement to land all fish
unprocessed. The broader spplication of
this regulation could reduce discard
wasta of halibut. This interpretation of
the Council’'s motion does not require
vessels operating as freezer vessels to
land haliE:t if they have catcher vessel
halibut IFQ onboard. NOAA
understands that the Council did not
want to require vessels operating as
freezer vessels to have [FQ for all of
their halibut bycatch hecause this would
cTeata an economic incentive for freezer
vessel owners to acquire catcher vessel
Q8. This is why the discard prohibition
at § 676:16(]) is specific to catcher
vessels. Finally, another part of the
Council’s mation states that “fish” .
harvested with catcher vessel QS may
not be frozen onboard the vessel using
those QS. The non-specific “fish”” in
this case indicated to NOAA that a
broader interpretation of the provision
to use catcher vessal [FQ on freezer
vessels operating as catcher vessels
would be consistant with Council Intent
while allowing for less discard waste of
halibut.

Comment 59: Exactly what 15 “QS?”
The preamble to the proposed rulae
suggests that QS is related to a person’s
catch history expressed in pounds, but .
the regulatory text implies that QS is a
percentage.

Response: In §676.11, "QS" Is
defined as a permit, the face amount of
which is used as a basis for the annual
caiculation of a person's IFQ. This is 8
changs from the dsfinition of QS in the
proposed rule that stated it was an
amount of sablefish or balibut, This
change is mede because the proposed
rule incorrectly implies that QS is
exprossed in volumstric terms.
However, the units of a QS permit are
simply "Q8S."” A Q5 is converted into
pounds of [FQ in the annual IFQ
calculation. A QS is based on qualifying
poundage of halibut or sablefish plus or
minus any transig;rged anc;ti::xunlt:. e
Qualifying poundage is ted for
each qualified person whao harvested
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aither IFQ species with fixed gear while
the person owned or ieased the vessel
that made the landings during the base
period (1984—1990 for halibut and
1985-1999 for sablefish). This
calculation is done separately for each
regulatory area. For exampie, if a
qualified person’s highest total landings
of halibut in area 2C during the halibut
base period is 20.500 pounds, then that
person would receive an initial
allocation of 20.500 QS. If that person
subsequently sells 3,250 QS and later
purchases 5,000 QS, then that persan
wouid hold 22,250 QS of halibut in area
2C. The amount of IFQ that will stem
from this QS in any year will depend on
two other variables for this area, the QS
pool and the catch limit for halibut
prescribed by the IPHC. Although it is
true that dividing any person’s QS by
the QS pool for an area would resuit in
a ratio, QS is not expressed as a
percentage because the QS pool may
vary from year to year. This is
particularly likely as disputes over
initial allocations of QS are rescived,
but could continue thereaftar as a result
of enforcement actions that sanction QS.
It wouid be difficult for fishermen to
trade portions of a percentage that is
annually changing. Expressing QS as a
whole numbar should facilitate the
transfer of QS as envisioned by the
Council. The QS pool will be fixed each
year on January 31 for purposes of
calculating each [FQ for that year.
Activity in transfers of QS and IFQ is
expected to be beightened in January
and February as fishermen plan their
operations for the coming IFQ fishing
season. -

Comment 60: The definition of “IFQ
crew member” at §676.11 is limited to
"individuals' and catcher vessel QS
may be transferred only to IFQ crew
members according to § 676.21(b). This
would prevent co:furata *“persons’ that
receive an initial allacation of catcher
vessel QS from acquiring more QS. This
limitation was not intended by the
Council. Also, the crew member
definition should be mare specific about
experience in the harvesting of fish.
Five months of experience as a8 matine
engineer. cook, or processing crew
member was not supposed to qualify
sameone for *'IFQ crew member” status.

Response: NOAA agrees that the
proposed rule at § 676.21(b) was
inconsistent with Council intent to
allow ""persons’ that are not ‘
“individuals” to acquire catcher vessel
QS if they received an initial allocation
of catcher vessel QS. However, this
intent does not apply in IFQ regulatory
area 2C for halibut, nor does it apply
east of 140° west longitude for sablefish
(see response to commant 68).

Therefore, this paragraph is changed to
add the provision that catcher vessel Q5
for use outside the regulatory areas
specified above may be transferred to a
person that received an initial allocation
of catcher vessel QS. This change makes
this paragraph more consistent with
§ 676.22(j) which provides for corporate
*“persons” that received an initial
allocation of catcher vessel QS to
acquire more QS for use putside the
regulatory areas specified above in the
name of the corporation or partnership
instead of an individual. This change
also clarifies the Council’s intent to
provide an exception to the basic
requirement that such QS must be
transferred to individuals as a
protection against carporate buy ocut of
catcher vessel QS. The definition of
“IFQ crew member’ at §676.11
specifically states that experience must
be as part of the harvesting crew (see
response to comment 79].

omment 61: The proposed rule
preamble text regarding the calculation
of initial QS could be misinterpreted to
mean that fishermen simply total the
highest catches over 5 years and all
areas. The Council intended that these
calculations be area-specific.

Response: The proposed rule
preamble states that “*each initial QS
calculation would be specific toa
regulatory area for which a catch limit
of halibut or fixed gear sablefish is
specified” (57 FR §7134, column 2. line
23). Moreover, the reguiatory text at
§ 676.20(b} cleariy states that initial QS
is calculated "in each regulatory aresa.”

Comment 62: The proposed rule
preamble and proposed regulations do
not fully explain the vessel category
assignments of Q5. It should be made
clear that the assignment scheme is
basad on the number of vessels on
which landings of fixed gear groundfish
and halibut were made duringa -
person’s most recent year of
participation. Also, the rule should
clarify vessel category assignments if
landings were made in more than one
vessal category during the most recent
year of participation or if no sablefish or
halibut were landed that year.

Response: The proposed rule
preamble refers the reader to Figures 2a
and 2b in section 5.0 of the FEIS, These
figures graphically describe the decision
process effecting vessel category
assignments. This decision process is
described in regulatory text at
§676.20(c). However, the proposad rule
was not clear about the assignment of
(1S to vessel categories when two or
more vessels in different categories
would be assigned QS. it also neglected
the possibility that none of a person’s
vessals harvested halibut or sablefish

with fixed pear during the person's most
recent vear of participation. Therefore,
this section is changed as follows: First,
the definition of *'participation” that
was at paragraph {8) is moved to the
introductory text of paragraph (c} and
revised to define the most recent year
of participation.” Second. the text of
paragraphs (6}, (7}, and {8) is changed,
and a new paragraph (9)-is added, to
clarify that vessel category is not a factor
in determining whether a person
qualifies for QS. Instead, the assignment
of QS is made to a vessel category after
qualification for QS is determined,
based on the vesssl that person used in
that person’s most recent year of
participation. Third, paragraphs (6) and
(7) are revisad to more clearly describe
vessel category assignments if, in the
most recent year of participation, a
qualified person used more than one
vessel in different categories, or that
person used one vessel in one category
for halibut and another vessel in a
different category for sablefish. Finally,
paragraph (8) was changed, end
paragraph (9) added. to mors clearly
explain the assignment of QS to vessel
categories in the event that no halibut or
sablefish were landed in the most recent
year of participation. These changes are
necessary to clarify the vessel category
decision process.

Comment 63: The proposed ruls is
ambiguous ebout the disposition of
landings from a vessal made by
someone other than the QS applicant. If
the QS applicant is not able to get a
confidentiality waiver from that
individual, would the applicant be
credited with those landings even
though he could notpersonally claim
them on his initial QS application?

Response: Initial allocations of QS
will be made based on legal landings
recorded on Faderal weekly production
reports required by §§672.5 and 675.5,
or recorded on fish tickets required by
the laws of the States of Alaska,
Washington, Oregon, or California.
Different confidentiality protections
apply to each of these reports. For
example, section 303(d) of the
Magnuson Act prohibits NMFS from
releasing catch and production data
reparted in waek?v production reports
in a manner that directiv or indirectly
discloses the identity or business of the
person who submitted the report. NMFS
may release these catch and production
data to the submitter of the weekly
production report (i.e., the vessel
operator and the vessel owner), both of
whom are responsible for the
submission of these reports under
Federal fishery regulations.

State laws regarding the
confidentiality of fishery data apply to
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the release of catch and landings data
recorded on state fish tickets. For
axample. the confidentiality of data
recorded on State of Alaska fish tickets
must be maintained pursuant to Alaska
Statutes 16.05.815. The State’s
Department of Law has conciuded that
these data may not be released to a
vessel owner or lease holder unless (a)
the vessel owner or lease holder
recorded the landing on a State fish
ticket, or {b} the vessel owner or lease
holder obtains a waiver of
confidentiality from the individuai-who
recorded the landings on the fish ticket.

Dusa to the various confidentiality
Frotecuon afforded by state and Federal

aw, it is possible that a QS applicant
will be eligible for an initial allocation
of (S based on iegal landings recorded
or submitted to NMFS or to a state
agency bv a person other than the
applicant. Under such circumstances,
confidentiality laws will prevent NMFS
from crediting those landings data to the
QS apphicant without a written
confidentiality weiver signed by the
submitter.

Comment §4: The proposed rule
preambie and regulatoty text at
§676.20(d)(2) indicate that initial
allocations of QS will be based on
uncontested catch and vessel ownership
or lease data. It is possible that the
ultimate resolution of contested data
could affect the vessel category
assignment of the original uncontested
data. How would this be resclved?

Response: Each allocation of QS will
be assigned to & vessel category as
prescribed st § 676.20(c). The potential
of a person receiving an initi
allocation of QS in more than one vessel
category is addressed in that paragraph.
This reguiation makes no provision far
changing the vessel category assignment
of QS after it has been issued because
such an event was not contemplated by
the Council in its motion. Unique vessel
category assignment problems will be
considered on a case-by-case besis and
assignments may be [al? ealed,

Comment 65: The program
approved by the Council contained a
provision for overages but none for
underages. Adding & harvest underage
{§676.17(b)) to the following year’s IFQ
was discussed by the Council and
rejected dus to biological concerns.

Response: NOAA agrees that large
amounts of underages in any year could
provide for a total IFQ harvest in excess
of the fixed gear TAC. At the extreme,
NOAA would have to limit the
reallocation of underages if overfishing
were threatened. Therefore, §§676.17(b)
and 676.20{f)(1) are changed to delete
authority to reallocate unharvested
amounts of IFQ less than S percent of

the amount specified under tha IFQ
permit. As originally proposed, amounts
of [FQ less than 5 percent of the amount
specified under the IFQ permit could be
reailocated to the following year. This
was intended to complement the reverse
provision of subtracting up to 5 percent
of an IFQ overage from the altocation in
a succeeding year and to reduce
overages. Adding {arge amounts of
unharvested IFQ to & succeeding year's
total IFQ allocated could resuitin a
more serious biological probiem than
subtracting overharvested [FQ.
Unharvested amounts of IFQ in any year
or area will be foregone in subsequent
years or other areas.

Comment 66: The praposed rule
would not allow a QS owner to sell all
QS in any year in which it was leased.

Response: No part of any QS can be
transferred at once to different persons.
A QS transfer would not be approved if
the person transferring it did not
currently hold it. Leased QS is held by
the Jease holder, not the original QS
holder, until the lease expires. However,
a transfer of QS to one person could be
made effective immediately after the
expiration of a lease to a different
person.

Comment 67; The Council intended
the ownership caps to apply to QS and
[FQs, but the proposed rule would allow
a person to acquire QS up to the
ownership limit regardless of the
amount of IFQ it represents. The
Council understood that ownership of
QS up to the 1 percent limit (for
sablefish) could result in more than 1
percent of the IFQ for en area in
subsaquent yesrs. This could result from
variance in the QS pool or the area TAC
or both, The excess IFQ in such cases
should ba usable providing that the QS5
and IFQ limits were not exceeded in the
year they were acquired. However,
excess IFQ should not be issued if the
QS on which it is based is acquired
through inheritance or court order.

Response: The rule differs from the
language of the Council’s motion with
respect to personal limits on QS or IFQ.
This difference was explained in the
preamble to the propased rule (under
“Limits on QS Use" at 57 FR 57137).
Briefly, it is neither axpedient nor
practicai for the Secretary to impose a
limit on the amount of QS that a person
“owns" or “holds" &s contemplated by
the Council. This is bacause some
transfers will occur by operation of law
that are not approved by the Regional
Director. However, the Regional Director
will control the "'use” of QS to harvest
IFQ fish through the issuance of an IFQ
permit. Therefors, the rule indirectly
implements the Council’s limits on
“owning” QS by imposing a limit on

“using” QS. In practice. the QS use
limitations prescribed at § 676.22 (e)
and (f) are governed by the amount of
approved QS relative to the QS pool for
an area or combined areas. To this
extent NOAA notes that propossd
§676.22(e) incarrectly specifies the
sablefish QS use limit as 1 percent of
the combined sablefish TAC for the
GOA and BSAI aress. The limit should
be 1 percent of the combined totai
sablefish QS for the GOA and BSAI
areas to be consistent with the Council's
motion and amendment text, with the
use limit for the area east of 140° west
longitude, and the halibut QS use limits.
This mistake in the proposed rule is
corrected by adding text in the first
sentence of § 678.20(f) limiting the
assignment of IFQ to the QS usa
limitations specified at § 676.22 (g) and
(f). This change clarifies that the QS use
limitations will be governed by the
issuance of [FQ on approved amounts of
QS that are within those limitations
unless excess amounts wers received by
the QS holder in the initial allocation.

Approvad amounts of QS will be
issued all of the IFQ due from that QS
up to the prescribed limits. The only
exception is that an initisl allocation of
QS that exceeds a use Limit will be
issued additional IFQ} based on that part
of the initially allocated QS that is over
the limit. Changes in the QS pool may
affect QS use, but changes in the TAC
will not. For example, sablefish QS (not
initially allocated) at the 1 percent, limit
one year couid be fully used by havimzjlf
an IFQ permit issued based on the
amount of QS. If the QS pool is
decreased in the following year, then
the sablefish QS, unthanged from tha
previous year, will exceed the 1 percent
limit. An I[FQ permit would be issued
on 1 percent of the QS, and the excess
QS over 1 percent would not be
“funded’” with IFQ that year. Changes in
the QS pool from year to year, howaver,
are likery to be less proncunced than
changes in the TAC. Sablefish QS
holdings at or near the use limits may
result in sablefish IFQ) that is more or
less than 1 percent of the TAC (or of the
total IFQ) in any given year. Hence, if
a QS holding within use limits yields an
IFQ) that is excess to 1 percent of the
TAC, that IFQ wouid still be available
ta harvest by the holder of the QS on
which the [FQ is based. However, iFQ
would not be issued for transferred QS
that has not been approved by the
Regional Director or QS in excess of the
use limitations (unless received in the
initial allocation).

Comunent 68: An exception ta the
requirement for catcher vessei Q5
holders to be onboard the vessel during
fishing operations is provided at
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§676.22(i)(1). This exception would
allow an individual who receives an
initial aliocation of catcher vessel QS to
be represented onboard by a hired
skipper. The exception does not apply
to individuals who receive an initial
allocation of halibut in area 2C or
sablefish east of 140° west longituda.
The rule should clarify that it also does
not apply to corporations or
partnerships that receive initial QS in
these areas. Also, the rule should clarify
that corporations and partnerships that
receive initial QS for these areas must
have any additional QS in an
individual's name and that individual
must be onboard the vessel during
harvesting and landing of IFQ species.

Response: The exception to the
catcher vesssl QS-holder-onboard
requirement et § 676.22(i) is applied to
corporstions and partnerships at
§676.22(3). NOAA agrees that
explanatory language in the Coundil's
IFQ) motion and amaendmaent text
indicata that the exception does not
apply to additional catcher vessel QS of
halibut in area 2C or sablefish east of
140° west longitude. Therefore,
§676.22{(j) is changed to require
corporations and partnerships to receive
transferred catcher vessel QS of halibut
in area 2C or sablefish east of 140° west
longitude only in the name of an
individual. This change clarifies that tha
provisions for catcher vessel QS use by
corporations and parmerships spply
only to initial allocations of halibut QS
in area 2C and to initial allocations of
sablefish QS in the area east of 140°
west longitude, Trangfers of additional

QS within these areas must be to an
individual as required by § 676.21(b)
arlxd be used pursuant to § 676.22 {c) and
{i).

Comment 69: The provision to
eliminate the fixed gear sablefish
reserve was not addressed by the
Council in its plan amendment
language.

Hesponse: Although the Council's [FQ)
motion and plan amendment taxt were
silent on using the reserve, the language
of both documents refers to determining
the IFQ by muitiplying the QS/(QS
poal) ratio to the fixed gear TAC. In the
BSAI area, the TAC for any species or
gear group subdivision of a species is
the TAC that is annuaily recommended
by the Council and specified by the
Secretary pursuant to § 675.20(a}(2}.
Initially, 15 percent of each TAC is
placed in a reserve which is not
designated by species {§ 675.20(a)(3)) so
there is no “'sablefish reserve” per se.
The reserve is used during the fishing
year to account for uncertainty in
bioiogical estimates and fishing
operations. Tha amount available for

fishing after subtraction of the reserve is
the initial TAC and is specified
annually (e.g., 58 FR 8703, Februsary 17,
1993). NOAA interpreted the Council
motion and plan amendment text to
mean the full TAC, without deduction
for the reserve, because the text used
“TAC" not “initial TAC.” This
interpretation is reasonable because any
reapportionment of the reserve to fixed
gear sablefish during the fishing ysar
would require a mid-year ailocation of
IFQ. Such mid-year allocstions would
be disruptive to the fishing and business
plans of sablefish fishermen.

Comment 70: Regulations regarding
permits at § 676.13(a) should include a
requirement that the IFQ permit and
IFQ card correspond to the same
allocation to prevent somecne from

- using a permit and card issued to

different people. Also, a statement
should be added to § 678.13(b) stating
that permits will identify the initial
allocation status of the permit holder.
This would assure that [FQ
corresponding to initially allocated QS
for halibut in area 2C, for exampie, may
be harvestad and landed by hired
sh})pers.

esponse: IFQ permits and cards may
be issued to different persons. For
exampie, an IFQ) permit holder may
want to use a hired skipper or crew to
catch and land IFQ fish on the permit
holder’'s allocation. In this case, the
permit holder would request NMFS to
issue additional IFQ cards to those -
specified individuals, Each additional
card, however, would be coded so that
landings made with those cards would
be tied to one IFQ allocation. Additional
coding on an IFQ card would indicate
whather it was tied to an initial
allocation and therefore eligible for the
QS-holder-onboard exemption at
§676.22(1)(1).

Comment 71:In § 876.14(d), does
“holding a valid [FQ permit and [FQ
card” mean that the same person’s name
would be on each? The Council did not
want to prohibit hired skippers from
undertaking dockside sates.

HResponse: No. The same person’s
name does not have o be on the IFQ
permit and the IFQ card. There is no
iimit on the number of IFQ) cards that
could be issued to separate individuals
to harvest halibut and sablefish against
the IFQ specified under a singla IFQ
permit. Hence, hired vessel masters
would be issued an IFQ card based on
the IFQ permit of the vessel owner.
Helibut and sablefish landed with an
IFQ card wouid be credited to the
associated IFQ permit.

Comment 72: The prohibition at
§676.16(h) (formerly § 676.16{g)) shouid
be more explicit. It should say it is

_ case, he would be re

unlawful to: “Discard Pacific cod and
rockfish when any IFQ card holder
onboard holds unused sablefish or
halibut IFQ for that vessel category and
the area in which the vessel is
operating."”
Hesponse: In the finsl rule, § 676.16(g}
is redesignated § 676.16(h) and revised
pursuant to comment 78. The suggested
change is not necassary because the
revised paragraph prohibits the discard
of Pacific cod or rockfish that ars taken
when IFQ halibut or IF(Q) sablefish are
onboard a vessel. Further, the harvest of
IFQ halibut or IFQ sablefish in an area
or vessel category other than that for
which an IFQ card holder has authority
to harvest would violate § 676.22(a).
Hence, §676.16(h} would not apply to
an IFQ card holder who is involved in
fixed gear fishing that results in the
catch of Pacific cod or rockfish from a
vessel and in an area other than that
specified under his IFQ permit. In this
quired to discard
any bycatch of halibut or sablefish.
Comment 73: At §678.17(a}{1). a
requirement to have a valid IFQ card
with unused IFQ should be added.
Response: NOAA agress and has
changed this paragraph to require a
person seeking a vessel clearance under
§676.17(a}(1) to have valid IFQ card or !
cards. This additional requirement is
consistent with possession of a valid )
[FQ permit. The requirement to hava ’
"IFQ that is equal to or greater than all .
IFQ sablefish and IFQ halibut onboard”
is the same as having unused IFQ
because IF( is decreased by the amount
of halibut or sablefish landed. _
Comment 74: A transfer of QS should
be disapproved, under § 676.21{e), if it
wouid resuit in an amount of IFQ that
exceeds the use limits based on the
current year TACs. Also, approving a
transfer and then disallowing the use of
the QS is ﬂlo%lcal
Response: The IFQ program
implementing rules maka a necessary '
distinction between QS and I[FQ. .
Basically, an annual allocation of IFQ to
any person is based on the QS held by
that person on Janusary 31 of that year
{§676.20(£)(2)), to the extent that the QS
held is within QS limits: uss limits to
a QS holder are not based on the current
year TACs (see response to comment
67). A person can increase his or her
IFQ within a year by receiving an '
approved transfer of IFQ. This can aiso ;
be donse by transferring QS on which the
transferred [FQ is based or by leasing
IFQ within the limits prescribed at
§676.21. However, QS could be
transferred without transfer of its
assaciated IFQ. For example, a
fisherman may have completely used
his IFQ by fune of one year and then
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transferred his QS to another fisherman
later the same ysear. The fisherman
recetving such QS would not be
allocated IFQ associated with the
transferred QS until the following year.
A decasion to approve or disapprove a
QS transfer in this case could not be
based on the resulting amount of [FQ
because the IFQ does not exist in the
current year; it would not be realized by
the QS holder untii the year following
approval of the QS transfer, In a
different scenario, QS could be
transferred by operation of law. Issuance
of IFQ associated with that QS (if any)
would not occur until the Regional
Director approves the transfer for
purposes of harvesting halibut'or
sablefish pursuant to § 675.21(s). This
independent handling of QS and IFQ
provides an effective means of
implementing the QS ownership and
holding limitations prescribed at
§676.22. Paragraph {c) of § 678.21
prevents QS from being used for fishing
prior to the Regional Director’s approval
if the transfer occurs by operation of
law, and has been rewritten to clarify
this restriction in reference to paragraph
(e) of this section. For administrative
efficiency, all transferrad QS will be
controlled in the same manner {i.e.,
through the issuance of [FQ) bacause the
only way for QS ta be used to harvest
halibut or seblefish is to bave the
associated IFQ (see response to
comment 67).

Comment 75: An additional criterion
for transfer approvel should be added to
§676.21(e)(1) to prevent resale/buyback
arrangements designed to circumvent
anti-leasing provisions. The criterion
would stipuiate that the person
applying to receive catcher vessel QS
had not previously transferred QS to the
same person applying to relinquish it.

Resgonse: r\}::pcgangga is maccl;e based
on this comment. The suggested
requirement would unnecessarnily
constrain the market for QS and add
complexity that could slow transfer
appsoval. The prevention of leasing can
be accomplished mare simply by careful
monitoring of QS transfers over time. If
additional information about QS
transfers is needed to prevent leasing, it
can be requested without changing the
regulations under § 676.21(e)(1)(vii).

Comment 76: At § 676.24(j)(5)
{formerly § 676.25(j)(5)). landings of
CDQ halibut or sablefish should be
made by a person with a valid CDQ card
and only to a registered buyer.

Response: NOAA agrees and this
paragraph (which was changed to
§ 676.24(j}{5); see change 16 above) is
changed to clarify that CDQ halibut or
sablefish must be landed by a person
with a valid CDQ card and to a person

with a valid registered buyer permit.
This change corrects an editorial
oversight in the proposed ruls. In
addition, the same exceptions for
dockside sales and outside landings as
are provided at § 676.14(d) are provided
for CDQ halibut or sablefish in
§676.24(j)(5).

Comment 77: The proposed
regulations regarding sablefish would -
not apéaly in State waters. This should
ba made more explicit. In particular,
they should state that sablefish fishing
in Prince William Sound and waters of
Southeast Alaska would be exempt from
the Federal IFQ program and that the
State is not relinquishing management
authority over fisheries that may
develop in other State waters. [n
addition, State regulations aliow the
retention of sablefish incidentally
harvested by drift gillnet gear in Cook
Inlet and other places. The proposed
riles would require such sablefish to be
treated as prohibited species. Although
the incidental catch of sablefish while
salmon fishing is not likely, existing
State regulations allow for retention
while the proposed rules would not.
There are other potential
inconsistencies relating to the
possession of sablefish with an IFQ card
in inside versus outside waters.

Response: NOAA agrees that
regulations implementing the IFQ .
program with regard tc sablefish do not
apply in State internal waters and the
adjacent territorial sea (State waters) to
parscns who do not have an IFQ permit
described at § 676.13. However, the
regulations in part 676 apply to all
persons with current [FQ permits even
when they oparate within State watsrs.
This clarification is made by revising
the definitions of "IFQ sablefish"" and
“IFQ reguiatory area’ at §676.11 and by
adding text to §§ 676.12(c) and 676.13(a)
rejative to fishing within State waters.
Drift gillnet gear is not included in the
definition of “fixed gear’ at §676.11, so
sablefish harvested in State watars by a
person with this gear would not be
subject to IFQ program rules regardless

-of whether that person held an IFQ

permit. ’ .

Comment 78: Alaska Department of
Fish & Game (ADF&G) is concerned
about how the proposed bycatch
allowances and season structure will
affect other fisheries managed by either
ADF&G or NMFS. These concerns are as
follows:

{a) Prohibiting the discard of Pacific
cod or rockfish may preempt existing
State reguiations regarding harvest
allowances for these species. It should
be more clear that the bycatch, directed
fishing allowances, or annuel harvest

limits set by either ADF&G or NMFS
cannot be exceeded.

{b) The sablefish bycatch allowance of
4 percent may have to be adjusted
upward to prevant waste.

{c) The proposed sablefish season of
March 1 through November 30 would
not provide adequate protection for
spawning sablefish stocks. Also,
sablafish from internal watars could be
still on the outside grounds early in the
year. This suggests that early-year
harvests could reduce later harvests of
sablefish in State. waters. ADF&G
recommends a sablefish season of May
15 through November 30. This was the
season for offshore sablefish prior to
impiementation of the Magnuson Act. It
would avoid overlap with sablefish and
halibut spawning periods, reducathe
potential of double-harvesting sablefish
po‘rulau'ons from internal waters. and
reduce the likely high bycatch of halibut
durinP an eariy-season sablefish fishery. -

{d) If establishing tha halibut season
on an annual basis is left to the IPHC,
there is a potential for different seasons
for both species. This seems contrary to
the intent of minimizing bycatch
probiems.

Response: {a} NOAA agrees that
retention of Pacific cod or rockfish
while fishing in State waters should not
be required in contravention of State
regulations. Section 676.16 ts changed
to expand the exceptions to the
prohibition on discarding fish to
include State requirements in
redesignated paragraphs (h) and {l).
Paragraph (h) prohibits the discard of
Pacific cod or rockfish taken incidental
to the harvest of IFQ fish to prevent
wasting these species. Paragraph (1)
prohibits the discard of halibut or
sablefish caught with fixed gear from
any catcher vessei when any IFQ card
holder enboard has unused IFQ for
these species in the area and vessel
category in which the catcher vessel is
operating. Both of these paragraphs
provide exceptions to these discard
rules in the event that other Federal
reguiations require discarding of these
species for biological conservation
purposes.

{b) Directed fishing standards for
sablefish caught with fixed gear are
specified at §§672.20(g)(4) and
675.20(h){4). When directed fishing is
prohibited. amounts of sablefish on a
vessel in excess of prescribed amounts
would constitute a violation of the
prohibition. This management tool is
commonly used in-season to close an
open access fishary when the TAC for
sablefish is nearly exhausted. Under the
IFQ program. however, the directed
fishing season for sablefish would
remain open during the dates prescribed
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at § 676.23(b). Sablefish caught with
fixed gear at other times during the year
could be retained by IFQ holders within
the ""bycatch allowances’ specified in
§§672.20(gH4) and 675.20(h)(4). Other
catches of sablefish with fixed gear
would have to be discarded. NOAA
perceives no need at this titne ta adjust
these bycatch limits far sablefish as they
are unlikely to allow for any mare waste
than is occurring already under open
access management. To clarify this
point. however, § 676.23(b} references
§§672.20(g) and 675.20(h) and is
changed to provida specifically for
retention of sablefish up to prescribed
Jimits during periods when directed
fishing is prohibited.

Paragraph (a), in regards to halibut,
references §§672.20(e) and 675.20(c)
and states that catches of halibut by
fixed gear taken at times other than
those specified at 50 CFR part 301 must
be treated as prohibited species.

(c) Harvesting sablefish during their
spawning period is not necessarily
harmful to the stock providing that such
harvesting does not resuit in’
recruitment overfishing. Another
argument against harvesting during or
immediately after winter spawning is
that the fish are in poor physical
condition and product yield and value
is less than if harvesting werse delayed
unti)l summer and fall months. The IFQ
program will allow fishermen to time
their harvesting according to market
demand. If gablefisk harvesting in the
first 2 months of the season produces a
low-valued product, then it is likely that
faw fishermen will participats in the
fishery at that time. Although some fish
tag recovery studies indicate migration
of sablefish between EEZ and State
waters in southeast Alaska, it is not
clear that allowing fishing in the EEZ
befora May 15 will cause significant
harm to sablefish fisheries in State
waters later in the year. The inclusion
of halibut in the development of the
sablefish IFQQ program was specificall
intended to resoive a potential bycat
problem, Fishermen with IFQ for both
species will be able to retain and land .
both species regardless of their target
speciss. Hence. the IFQ program should
minimize halibut bycatch wastage,

(d) Although it is true that halibut
bycatch will be minimized only if the
IPHC prescribes 8 compatible season for
halibut fishing in and off of Alaska.
NOAA is hopeful that the IPHC wili
take this action. The IPHC extended the
season for the halibut fisherv in area 28
in and off of British Caolumbia in
response to a similar individual quota
program implemented by Canada.
NOAA is not changing the fishing

season for halibut in this rule to prevent

confiict with the fishing seasons ‘
prescribed by the IPHC as required by
tha section 5(c) of the Halibut Act.

Comment 79: Regarding the definition
of an "IFQ} crew member,” it may not ba
possible to determine the months of
actual experience a person has
accumulated from State records. In
additicn, the time requirernent should
be consistent throughout the rules (5
months at § 676.11 and 150 days at
§676.21(e){2)(i)). Daleta the words “at
sea’” from § 676.21(e)(2)(i) as this may
prevent some participation in some
fisheries that do not occur at sea. The
rules should clarify what experience, in
addition to actual harvesting, will
qualify as crewing experiance, For
example, would preparing the vessel or
gear, traveling to and from fishing
grounds, tendering, working as a spatter
pilot, piloting a vesssel, acting as a
skipper, or oparating fishing gear qualify
as esting crew experience?

Response: NOAA agrees and has
clarified the definition of “IFQ crew
member” by changing the minimum
experience period from 5 months to 150
days. Although the Council’s motion
states the period in months, the same
period in days is preferred because it is
more specific, and makes the definition
consistant with § 676.21(e}(2){i}. In
addition, the kind of activities that
would be done by “harvesting crew’' are
clarified. Exampies of activities not
considered work of a harvesting crew
are added to the definition. The phrase
“at sea’ is deleted from § 678.21(e){2)(i)
to clarify that harvesting crew
experience in a U.S. commercial fishery
that does not occur "'at sea,” for
example, in lakes or intarnal waters,
would qualify for purposes of the [FQ
crew member definition.

Comment 80: Regarding the proposed
recordkeeping and reporting
requirements, several inconsistancies
with existing State regulations are
noted. Reporting the landing of IFQ) fish
would be required within 6 hours, but
the State requirement is within 7 days.
The State does not require shipment
reports as proposed by the IFQ
regulations. Dockside sales of IFQ fish
would require a buyers permit, but State
regulations ailow any permitted
fisherman to sell unprocessed fish at the
dock.

Aesponse: NOAA perceives no
conflict between these more restrictive
Federal regulations on the reporting of
IFQ fish and the existing State reporting
requirements. The recordkeeping and
reporting requirements of the IFQ
program are nat intended to.preempt
State reporting requirements..and are
designed to adequately monitor IFQ
landings and assure the integrity of the

program. NOAA is hopeful that the
Stats and NMFS will develo

procedures to minimize dupiication in
satisfying required reports. As such. the
State may realize a benefit in better
quality landings data submitted more
quickly than under current procedures.

Comment 81: 1t is not clear whether
the vessel check-out requirement at
§676.17(a) is in addition to, or
substitute for, State requirements at 5
AAC 39.130 to report exports of
unprocessed fishery resources.

esponse: Tha vessel check-out
requirement at § 676.17(a) is in addition
to other reports and requirements that
constitutionally may be imposed by
State law.

Comment 82: The [FQ regulations
should clarify that requirements to have
an IFQ permit and a registered buyer
permit are in addition to State
requirements concerning permits for
gslﬁennen. buyers, and processars of

sh. :

Hesponse: The pernmit requirements at
§676.13(a) are in addition to other
requirements that constitutionstly may
be imposed by State law.

Comment 83: Language in
§676.24{a)(1) (formerly § 676.25(a)(1))
limits the eligibility of communities for
the CDQ program to those that are
‘“proximate to” an [PHC area. Tha State .
undarstands that this is in reference to
the boundary of a particuiar
mansgement area and not a requirement
that communities be proximate to the
Bering Sea coast. As such, the
communities listed in Table 1 of the
proposed regulations are qualified to
participate in the program. The IPHC

" management area that each eligible

community qualifies for is that area in
which the community either: (a} Lies
between the points where the
management area boundary intersects
the coastline; or (b) is within 10 miles
from the point where the management
area boundary intersects the coastline, if
the community lies outside the
management area.

Response: The State’s understanding
is correct.

Comment 84: There appears to be no
reason to require implementation of the
CDQ program for halibut and sablefish
to coincide with full implementation of
the IFQ program. Development of the
CDQ program could be constrained if it
were to wait for completion of all IFQ
administrative procedures. Could the
CDQ program begin in 19937

Hesponse: Implementation of the CDQ
program in 1993 would be
administratively difficult for several
reasons. First, the sablefish CDQ
program requires (§ 676.24(b) {formerly
§676.25(b))} notice and comment on the
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specific amounts of the sablefish CDQ
reserve in the proposed and final
harvest specifications published
pursuant to § 675.20(a). These
specifications for 1993 already hava
been published {57 FR 57718, December
7,1992, and 58 FR 8703. February 17,
1993). Second, the halibut fishing
periods prescribed at 50 CFR 301.7 are
based on an open access menagement
regime that is not relevant to a CDQ
management regime. Changing these
fishing periods for 1993 would require
an extraordinary meeting of the [PHC
and another Federal Register
publication. Third, control of the
halibut and sablefish CD(Q} programs
would be exercised through the
issuance of CD() permits and CIQ) cards
{§876.24(j} (formerly § 876.25(j))). This
control mechanism is designed to work
with the [FQ permit and card system.
NOAA hes not yet fully developed
gither of thess systems. Finally, the
Council clearly intended that the CDQ
program be implemented
simultaneousiy with the IFQ program.
Therefore, the CDQ will be
implemented concurrently with averall
implementation of the IFQ program.
omment 85: The ed rule at
§676.24(b) (formerly § 676.25(b)) limits
a sablefish CDQ allocaticn to any one
applicant to a maximum of 12 percent
of the total CDQ] for all subereas. The
Councii's motion applied this restriction
to any eligible community. It would be
desirable to maintain the existing CDQ
groupings that evolved under the
pollock CDQ program first implemented
in 1992. With no more than five or six
DX group applications, the most that
could be allocated under the
12 percent limit would be 72 percent of
the sablefish CIX). The State
recommends changing the rule to atlow
one applicant group to receive up to 33
percent of the total sablefish CDQ
allocation. and thet this provision be
combined with the original Council
proposal to limit any one community to
no mote than 12 percent of the total
sablefish CDQ.

Response: After implementing the
pollock CDQ program (57 FR 54936,
November 23, 1992), NOAA agrees that
limiting a CDQ) sllocation to any
applicant to 33 percent of the total
sablefish CD(Q for all subareas would be
more consistent with the pellock CDQ
program {ses § 675.27(c}{1)). However, it
would be practically impossible to
assure that no one community received
more than 12 paercent of the total
sablefish CD{Q) whben that community
was grouped with other communities in
receiving a CDQ allocation of up to 33
percent of the total. The approved FMP
amendment text would limit any

wastern Alaska cornmumity to no more
than 12 percent of the total sablefish
CDQ. Under a literat interpretation of
this text, it is conceivable that efght
commurrities that may form a single
group under the pollock CDQ program
could receive virtually all of the
sablefish CDQ. NOAA daviated slightly
from this interpretation in the proposed
rule by suggesting e 12-percent limit for
any one applicant to simplify the
accounting of sablefish landed sgainst a
CDQ allocation. For the reasons
explained in the comment, this
approach may not be ideal.
Nevertheless, NOAA is not suthorized
to deviate substantielly from tha
approved FMP amendment text. The
Council could recommend another FMP
amendment to the Secretary if this issue
becomes a significant management
problam in the future,

Comment 86: The proposed IFQ
pro will place increased demands
on the State Commercial Fisheries En
Commission (CFEC) for individual cat
data and vessel ownership records. The
CFEC's ability to respond to thesa
requests has weakened in recent ysars
due to budget reductions.

Response: NOAA intends to establish
a unified database that includes ail
reievant catch and vessel ownership
records on which the initial sllocation
of QS will be based. Cooperation with
the CFEC and other state and Federal
agemcies will be necessary to establish
this data set. After it is established, ail
quaries should be directed to the IFQ
program manager, Alaska Region,
NMFS. Corroborsting date from the
State’s fish ticket ives may be
requested by fishermen. The State will
be to respond to such requests
as gossible within its personnel and
budget resources.

Comment 87: The State has a strong
interest in collecting cortain types of
data on fish landings through its fish
ticket system. These data are important
for social and economic analyses. It is
important that the [FQ program not
interfere with the collection of these
data, Further, monitoring the regional
distribution of QS holdings is impertant
because of concerns about social and
economic impacts. The CFEC monitors
permit transfers under the Alaska
limited entry program because of these
concerns and regularly reviews transfers
to track changes in the residence status

. of permit holders. NMFS shauld

monitor transfers of QS in similar 8.
Response: Impiementation of th:’g‘y Q

progrem should not interfers with the

collection of fish ticket data by the

State. NOAA is aware of the need to

monitor the transfer of QS5 between rural

and urben areas, and intends to develop

a QS transfer epproval system that will
provide useful data in response to social
and economic impact concerns.

Comment 88: The major concemn of
the State is that the proposad IFQ
program could lead to excessive
consolidation of fishery access
privileges and specuiative investment
in, and absentee-ownership of, QS b
non-fishermen. These cutcomes could
cause substantial harm ta Alaskan
fishermen, shore-based processing
industry, and coastal communities. For
these reasons, the State considers the
restrictions on transferahility and use of
QS to be essential to the success of the
program. L
Hesponse: The limitations on QS uss,
QS and IFQ transfer, and the
rec;uirememt for catcher vesssl QS
holders to be anboard during fishing
operations are expressly intended to
prevent the outcomes of concern to the
State. :

Comment 83: The North American
Free Trade Agreement (NAFTA) appears
to override the Council's intent to himit
participants in the propesed halibut and
sablefish IFQ) program to U.S. citizens.
Will Canadien or Mexican corporations
be allowed to purchase halibut and
sablefish QS under NAFTA? The
Canadian IQ tprogmm aliows farei
ownership of Canadian fishing rigﬁi
because investment by Canadian
corporations is not limited by a
citizenship restriction. Will the United
States reciprocate by relaxing the
proposed dtizen?shtp requirements in
the program

Rggonsa: The U.S. citizenship
requirements of the [FQ progrem will
not be affected byNAFTA. The
agreement includes an exception for the
United States regarding fishing in U.5.
watars.

Comment 90: The IFQ regulations
should not discourage individuals from
owning their vessels as soiely-owned
corporations for business reasons. As

roposed, an individual who qualifies
or an initial allocation of catcher vessel

QS as an individual, but who later

incorporatss as a solely-owned
corporation, would not be able to take
advantage of the I[FQ holder-on-board
excepticn at § 676.22(i){1) because the
corporation now owns the vessel and
not the individual. In sddition, the sams
individual would not be able to transfer
his QS to his solaly-owned corporation
because of the transfer restrictions at
§676.21. The rule should be modified to
allow s solely-owned corporation to act
as an individual for purposes of these
sections.

Hesponse: NOAA agrees that initial
sliocations of catcher vessel QS, as
proposed, were too constraining and has
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changed §676.21(b) to allow individuals
who receive an initia] aliocation of
catcher vessel (S to transfer that QS (o
their solely-owned corporation. This
will provide an individual who gualifies
for an initial allocation of catcher vessel
Q1S and subsequently forms a solsly-
owned corparation to enjoy the same
benefits of being incorporated as the
Council intended for corporations or
partnerships that receive an initial
allocation of catcher vessel QS. This
change is consistent with the Council's
intent and does not substantively
change the effect of the rule because
solely-ownad corporations will be
subject to the limitations of § 676.22(j)
in the same manner as any other
corporation or partnership that receives
an initial allocation of catcher vessel
(S. Note that § 876.22(j) also is changed
by this action to gravam corporations
from acquiring additional catcher vessel
QS for halibut in area 2C or sablefish
east of 14° west longitude (see response
to comment 68). Hence, any corporation
or partnership may receive transferred
QS for these species in these areas only
in the name of an individual, regardiess
of whether the corporation or
partnership received an injtial
allocation as provided in §676.21(b).

The basic policy regarding initial
allocations of catcher vessel QS
recognized tha fact that many
individuals who own and operate
fishing vessels in the halibut and
sablefish fisheries are incorporated for
legitimate business reasons. Initial
allocation te such persons as corporate
entities was considered to be consistent
with current practice in the fishery,
providing that subsequent transfers of
catcher vessal QS to a person who did
not receive an initial ailocation of
catcher vessel QS, or to any person in
[FQ reguiatory areas 2C and east of 140°
west longitude, were to individuais and
also that a change in a corporate entity
resulted in a transfer of its catcher
vessel QS to an individual. This was to
protect against a corporate buy out of a
fishery that is characterized by small,
family owned-and-operated fishing
businesses. NOAA sees little distinction
between such smail family-owned
businesses and solely-owned
corporations.

OAA does not agree, howaver, that
§676.22(i)(1) should be changed ta
accommodate solsly-owned
corporations. The excaption provided ta
individuals by this paragraph is also
provided to corporations by § 676.22(j).
This paragraph accommodates, not
discourages, solely-owned corporations
or any other corporate entity or
partnership in those areas of the fishery
other than IFQ regulatory areas 2C and

east of 140° west longitude. Eventually,
however. all such corporate entitiss that
have catcher vessel QS must transfer it
to an individual as required b&:
§676.22(j) as they acquire additional QS
in area 2C or sast of 140° longitude, and
as they change through the addition of
new corporata shareholders or partners.
This requirement impiements the policy
of all catcher vessel QS ultimately being
in the hands of individuals instead of
corporations. and having those
individuals onboard vessel at all times
when fishing for and landing IFQ
specias.

Comment 91: What type of ownership
interest is created by the IFQ plan, and
what is the estimated value of that
interest?

Response: The IFQ regulations
allocate transferrable harvest privileges
in the form of QS and IFQ in the halibut
and sablefish fixed gear fisheries. The
QS and IFQ may be held, used,
purchased, sold, or otherwise
transferred in accordance with the
impiementing reguistions. However,
these reguiations c:g ng; itl:ommg,r

roperty rights in the fishery resources,
gndp cannot legally because no property
rights can accrue until halibut or
sablefish are reduced to one's
possession by capture. Furthermore, the
IFQ program is not irreversible. The
Council and the Secretary have the
statutory responsibility to conserve and
manage thesa fisheries, end may madify
or even terminate this program as .
necessary to meet that responsibility.
Thus, the QS and [FQ allocated in
accordance with these regulations is not
necessarily permanent, and is subjsct to
future regulatory changes that couid
result in diminution or even negation of
QS and IFQ market value. As such, the
QS and IFQ) are temporary revokable
permits that authorize the halder to
participate in the fixed-gear fisheries for
halibut and-sablefish so long as the [FQ
program remains in effect.
Consequently, the IFQ program does not
establish an entitlament to QS and [FQ,
which, if “taken’ by the Government,
requires just compensation under the
Fifth Amendment to the U.S.
Constitution.

The market value of QS is difficult to
predict because of unknown varlables
that wiil affect that value. For example,
the market value could be affacted by
annual fluctuations in halibut and
sablefish quotas, changes in market
prices for halibut and sablefish, and
future regulatory actions that could
diminish or even negate the value of the
QS and [FQ, and the public's perception
of the duration of the program. in
economic terms, the price that a
fisherman is willing to pay for QS will

be no more than the net present value
of its expected future earnings (minus
fishing costs).

Comment 92: In describing various
constraints of the proposed ruls, public
comment was specifically requested on
7 different types of restrictions. These
restrictions would generally limit the
economic efficiency of the fishing fleet
operating under the IFQ program, and
the Secratary expressed particular
interest in the need or efficacy of the

- proposed restrictions. Such restrictions

include QS use limitations (§ 676.22 (s)
and (f)), vessel harvest limits

(§ 676.22(h)), the catcher vessel QS
holder-on-board requirement
(§676.22(i)), and vessel category
limitations (§ §76.16{0)). The Secretary
aiso requested comment on whether the
proposed 180-day QS application period
was a reasonable length of time. Several
letters of comment responded to these
specific points. All of the comments
supported the measures as propesed.
Generally, they claimed that the '
restrictions were needed to mitigats the
economic and social disruption that
could occur under an untested or
unrestricted [FQ program. Commaents
expressed the desire to maintain the
basic character of tha fixed gear fleet es
being comprised mostly of smali,
owner-operator vessels, and prevent
excessive consolidation. Comments also
cited the need to maintain traditional
relationships between vessel owner,
crew, and processar, and to provide
opportunity for crew members to move
up to be a vessel owner. The restrictions
would satisfy these needs, and losses in
sconomic efficiency are outweighad by
gains in social stabifity.

Response: NOAA notes these
comments, No changes are mads with
respect to the propased restrictions.
Classification - :

NOAA determined that Amendments
15 and 20 to the FMP and the
companion regulatory amendment to
effect the IFQ program for the Pacific
halibut fishery in and off of Alaska are
necessary for the conservation and
manegement of the fixed gear sablefish
and halibut fisheries in and off of
Alaska. This final rule implementing
Amendments 15 and 20 is published
under section 305{a)(1) of the Magnusen
Act that requirss the Secretary to
publish regulations that are necessary to
carTy out a plan or plan amendment.
The Secretary has determined that
Amendments 15 and 20 are consistent
with the national standards, other
provisions of the Magnuson Act, and
other applicable laws. The Secretary has
determined also that the companion
regulatory amendment to impiement the
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IFQ program for the Pacific halibut
fishery 1n and off of Alaska is consistent
with the Halibut Act and other
applicable laws. :

An FEIS for the amendments was
filed with the Environmental Protection
AgancK; a notice of its availability was
published on December 11, 1592 (57 FR
58805). The FEIS includes & regulatory
impact review cost-benefit analysis. A
copy of the FEIS and cost-benefit
analysis may be obtained from the
Council {ses ADDRESSES).

A regulatory flexibility analysis was
prepared that describes the effects this
rula will have on small entities. This
analysis is contained in the FEIS. Based
on this analysis, the Secretary
concluded that this ruie will have a
significant economic impact on a
substantial number of smalil entities. A
summary of this determination is
contained in the proposed rule (57 FR
57130, December 3, 1992).

This rule involves collection-of-
information requirements subiject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501, et seq.) that have been
approved by OMB. The estimated
responsa time for each collection-of-
information required during the 2-year
implementation pericd is expected to be
5.5 hours for the QS application, 4
houtrs to file an appeat on a QS
application, and 2 hours for an IFQ crew
member eligibility application.

The estimated response time for each
collection of information during each
year after the implementation period is
1 hour for notification of inheritance of
QS, 2 hours for the application for
transfer or lease of QS/TFQ, 2 hours for
the corporate/partnership or other entity
transfer application, 0.5 Eours for the
registered buyer application, 0.1 hour
for the dockside sale receipt. 0.1 hour
for prior notice of landing, 0.1 hour
permission to land IFQs at any time
other than 06:00-18:00, 0.1 hour for the
vessel clearance application, 0.2 hour
for the [F(} landing report, 0.1 hour for
a transshipment notice, and 0.2 hour for
the shipment or transfer report.

Additional costs to the public totaling
$150.000 for the implementation period
and $225,000 for each subsequent year
are Eroposed for the IFQ program.

The estimated response time for each
information requirement of the CDQ
portion of the IFQ program wiil be
approximately 160 hours per CDP, 40
hours for each annual report, 40 hours
for each final report, and 10 hours for
each amendment to a CDP.

These reporting burdens include the
time for reviewing the instructions,
searching existing data sources.
gathering and maintaining the data
needed, and completing and reviewing

the collection of information. Send -
comments regarding these burden
estimates or any other aspect of the data
requirements, including suggestions for
reducing the burden, to NMFS5,
Fisheries Management Division, Alaska
Region, P.O. Box 21668, Juneau, AK
99802, and te OMB, Paperwork
Reduction Project (OMB control
numbers 0648-0272 (IFQs for Pacific
Halibut and Sablefish in the Alaska
Fisheries) and 0648-0269 (Western
Alaska CDQ) Program}l, Washington, DC
20503.

NMFS determined that this rule will
be implemented in a manner that is
consistent to the maximum extent
practicable with the approved coastal
management program of the State. This
determination was submitted for review
by the responsible State agencies under
section 307 of the Coastal Zonse
Managemaent Act. The State agencies
agreed with this determination.

The final rule does not contain
policies with federalism implications
sufficient to warrant preparation of a
federalism assessment under Executive
Order 12812, '

The Regional Director determined that
fishing activities conducted under this
rule will have no adverse impact on
marine mammals.

The Regional Director has determined
that fishing activities conducted under
this final rule will not affect any
endangered or threatened species listed
under the Endangered Species Act
(ESA) in any manner not alresdy
considered in the formal consuitations
conducted on the BSAI FMP and fishery
(April 18, 1991), the 1982 BSAI TAC
specifications (January 21, 1992), and
Amendment 18 to the BSAL FMP (March
4, 1992) and the informal consultations
conducted regarding the impacts of the
1993 BSAl TAC specifications on Stelier
sea lions (January 20, 1993) and the
impacts of the 1993 BSAI and GOA
groundfish fisharies on listed species of
salmon (April 21, 1893) and listed
species of seabirds (U.S. Fish and
Wildlife Service, February 1, 1993;
clarified February 12, 1983). Therefore,
NMFS has determined that no further
consultation, pursuant to section 7 of
the ESA. is required for adoption of this
final rule.

List of Subjects
50 CFR Part 204

Reporting and recordkeeping
requirernents.

50 CFR Parts 672, 675, and 676

Fisheries, Reporting and
recordkeeping requirements.

Dated: November 1, 1993.
Nancy Foster,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble. 50 CFR parts 204, 872, and
675 are amended and 50 CFR part 676
is added as follows:

PART 204—OMB CONTROL NUMBERS -
FOR NOAA INFORMATION
COLLECTION REQUIREMENTS

1. The authority citation for part 204
continues to read as follows:

Authority: Paperwork Reduction Act of
1980, 44 U.S.C. 3501-3520 {1982).

2. In § 204.1(b), the table is amended
by adding the following entries, in
numerical order, to read as follows:

3204.1 OMBS controf numbers assaigned
pursuant to the Peperwork Reduction Act.

l'b) "« .
B
50 CFR part or ssction where controt
the Informaton collection re-  "UmoSr (8l
quirement i located bogin win
0648-)
676.13 .. ' 0272
676.14 0272
676.17 0272
676.20(d) 272
676.20{6) -0272
676.21(8) 0272
. 678.21() 0272
676.24(d) -0269
676.24(g) 0269

- L] L] . -

PART 672—GROUNDFISH OF THE
GULF OF ALASKA

3. The authority citation for part 672
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

4. Saction 672.3 is revised to read as
follows:

§672.3 Relation to other laws.

(a) Foreign fishing. Regulations
governing foreign fishing for groundfish
in the Gulf of Alaska are set forth at 50
CFR 611.92. Regulations governing
foreign fishing for groundfish in the
Bering Sea and Alsutian Islands area are
set forth at 50 CFR 611.93.

(b} Halibut fishing. Regulations
governing the conservation and
management of Pacific halibut are set
forth at S0 CFR parts 301 and 676.

{c) Domestic jli]shing for groundfish.
Regulations governing the conservation
and menagement of groundfish in the
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EEZ of the Bering Sea and Alsutian
Islands ares ara set forth at 50 CFR parts
620, 675, and 676.

(d) Limited access. Regulations
gaverning access to commercial fishery
resources are set forth at 50 CFR part
676.

(e) Marine mammais. Regulations
governing exemption permits and the
recordkeeping and reporting of the
incidental take of marine mammals are
sat forth at 50 CFR 216.24 part 228.

PART 675—GROUNDFISH OF THE
BERING SEA AND ALEUTIAN ISLANDS
AREA

5. The authority citation for part 675
continues to read as follows:

Authority: 18 U.5.C. 1801 #f seq.

6. Section 675.3 is revised to read as
follows:

§675.2 Reistion to other laws.

(a) Fareign fishing. Regulations
governing fareign fishing for groundfish
in the Gulf of Alaska are sat forth at 50
CFR 611.92. Regulations governing
foreign fishing for groundfish in the
Bering Sea and Aleutian islands area are
set forth at 50 CFR 611.93.

{b) Halibut fishing. Regulations
governing the conservation and
management of Pacific halibut are set
forth at 50 CFR parts 301 end 676.

{c} Domestic flx?sh:'ng for groundfish.
Regulations governing the conservation
and management of groundfish in the
EEZ of the Gulf of Alaska are set forth
at 50 CFR parts 620, 872, and 676.

(d) Limited access. Regulations
governing access to commercial fishery
resources are set forth at 50 CFR parnt
676.

(e) Marine mammals. Regulations
governing exemption permits and the
recordkeeping and reporting of the
incidental take of marine mammals are
sct forth at 50 CFR 216.24 part 229.

7. In § 675,20, the introductory text of
paragraph (a)(3) is revised to read as
follaws:

§675.20 General limitations.

(a)* = *

{3} Reserve. Fifteen percent of the
TAC for each target species and the

“other species’ category, except the

hook-and-line and pot gear allocation
for sablefish, is automatically placed in
a reserve, and the remaining 85 parcent
of the TAC for each target species and
the “‘other species’ category, except the
hook-and-line and pot gear allocation
for sablefish, is apportioned batween
DAH and TALFF. The reserve is not
designated by species or species group,
and any amount of the reserve may be
apportioned to 4 target species, except

the hook-and-line gear and pot gear
allocation for sablefish. or ths "other
species” category, provided that such
apporticnments are consistent with
paragraph {a}{2)(1) of this section and do
not result in overfishing of a target
species or the “other species’’ category.

8. A new part 678 is added to chapter
VI of 50 CFR to read as follows:

PART 676—1IMITED ACCESS
MANAGEMENT OF FEDERAL
FISHERIES IN AND OFF OF ALASKA

Subpart A~——borstorium on Entry
[Resorved]

Sec.

676.1-676.9 {Reserved|

Subpart B—individual Fishing Quota

General Provislons

676.10 Purpoee and scopa.

676.11 Definltions

676.12 Relation to other lawa

676.13 Permits.

6768.14 Racordkeeping end reporting.

676.15 Vessel and gear ideatification.

676.18 General prohibitioas.

676.17 Fadlitation of enforcemant and
meoenit

676.18 Pemluel.

Subpart C—individual Fishing Quota

Management Msasures ..

676.20 Individual allocations.

676.21 Transfer of QS and IFQ.

676.22 Limitstons on use of QS and [FQ.

676.23 [P0 fis neason.

676.24 Western Alaska Community
Development Quota Program.

676.25 Determinations and appeals,
[Rosarved]

Authority: 16 US.C. 773 ot seq. and 1801

at poq.

Subpart A—Morstorium on Entry

[Reserved)

§§676.1-676.9 {Resorved)

Subpart B—individual Fishing Quota
Gonersl Provisions

§676.10 Purpose and scope. ‘

(a) Subparts B and C of this part
implement the individual fishing quota
management plan for the commercial
fisheries that use fixed gear to hatvast
sablefish {Anoploepoma fimbria) and
Pacific halibut (Hippoglossus
stenolepis).

(b) Reguiations in subparts B and C of
this part govern the commercial fishing
for sablefish by vessels of the United
States using fixed gear within that
portion of thie Gulf of Alaska and the
Bering Sea and Aleutian islands area
over which the United States exercises

exclusive fishery managemant autharity.

Regulations in subparts B and C of this
part also govern the commaercial fishing
for sablefish with fixed gear in waters of
the State of Alaska adjacent to the

Bering Sea and Aleutian [slands
management area and the Gulf of Alaska
provided that such fishing is conducted
by persons who have been issued
permils uadar § 676.13 of this part. The
regulations in this part do not govern
comimsrcial fishing for sablefish in
Prince William Sound or under a State
of Alaska limited antry program

(c} Regulsations in subparts B and C of
this part govern the commerciai fishing
for Pacific halibut by vessels of the
United States using fixed gear in
Convention waters describad in 50 CFR
part 301 that are in and off of the State
of Alaska.

§676.11 Definitions.

In addition to the definitions in the
Magnuson Act and in 50 CFR 301.2,
620.2,672.2, and 675.2, axcept as
otherwise notad, tha tarms in this part
have the following meanings:

Catcher vessel, as used in thu part,
means any vessel that is used to catch,
takn, or harvest fish that are
subsaquently iced, haaded. guttad, blsd.,
or otherwise retained as fresh fish
product onboard during any fishing
year. except when the freazer vessel
definition applies during any fishing

1‘C’om.mu.mty Development Plan (CDF)
means an economic and social
development plan for a spacific Westarn
Aleska community or group of
comimunities that is approvod by the
Governor of the State of Alaska and
recammendad to ths Secretary under
§676.24 of this part.

Community Development Quota
{CDQ) means a western Alaska CDQ for
Pacific halibut or sabisfish that is
assigned ta an approved CDP.

Community Development Quota
Program (CDQ) program) means tha
Wastarn Alaska CDQ Program
implemented under § 676.24 of this

pagockside sale means the transfer of
IFQ halibut or IFQ sablafish from the
person who harvested it to individuals
for personal consumption, and not for
resale. -

Fixed gear means:

[1) With respect to sablefish harvested
from any reporting area of the Gulf of
Alaska, all hook-and-line gear as that
term is defined at § 672.2 of this chapter
and, for purposes of determining initial
allocation, all pot gear used to maks a
legal landing as that term is dafinad at
§ 676.20(a)(1)(v) of this part:

(2) With respect to sablefish harvestad
from any reporting area of the Bering
Sea and Aleutian Islands management
area, all hook-and-line gear as that tarm
is defined at § 675.2 of this chepter and
all pot gear; and
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{3) With respect to Pacific halibut
harvested from any IFQ regulatory area,
al} fishing gear comprised of lines with
hooks attached, including setline gear as
that term is defined at 50 CFR part 301.

Freezer vessei means any vessel that
is used to process some or all of its
catch during any fishing trip.

Governor means the Governor of the
State of Alaska.

Halibut CIX} Reserve means the
amount of the halibut catch limit for
IPHC regulntory areas 4B, 4C. 41}, and
4E that is reserved for the halibut CDQ
program,

Harvesting or to harvest, as used in
this part, means the catching and
retaining of any fish.

IFQ crew member means any
individual who has at least 150 days
experience working as part of the
harvnsting crew in any United States
commercial fshery, or any individual
who receives an initial allocation of QS.
For purposes of this definition,
““harvesting’ means work that is directiy
related to the catching and retaining of
fish. Work in suppert of harvasting but
not directly invoived with harvesting is
not considered harvesting crew work.
For example, searching for fish, work on
a fishing vessel only as an engineer, or
cook, or work preparing a vesssl for a
fishing trip would not be considered
work of a harvesting crew.

IFQ halibut means any Pecific halibut
(Hippoglossus stenolepis) that is
harvested with fixed gear in any IFQ
regulatory area.

Q landing, es used in this part,
means the unicading or transferring of
any [FQ halibut, IFQ sablefish, or
products thereof from tha vessal that
harvested such fish.

IF(} reguiatory area, as used in this
part, means:

(1} With respect to IFQ halibut, areas
2C, 3A, 3B, 4A, 4B, 4C, 4D, or 4E
defined at 50 CFR part 301: and

(2} With respect to IFQ sablefish, any
of the three regulatory areas in the Gulf
of Alaska defined at §672.2 of this
chapter, and any subarea of the Bering
Sea and Aleutian Islands management
area defined at § 675.2 of this chapter,
and all waters of the State of Alaska
betwesn the shore and the inshore
boundary of such regulatory areas and
subareas, except waters of Prince
Williamm Sound and areas in which
sablefish fishing is managed under a
State of Alaska limited entry program.

{FQ sablefish means any sablefish
{Anoplopoma fimbrio) that is harvested
with fixed gear sither in tha EEZ off
Alaska or in waters of the State of
Alaska by persons holding an [FQ
permit, but does not include sahlefish
harvested in Prince William Sound or

under a State of Alaska limited entry
program.

Individual means a natural person
who is not a corporation. partnership,
association, or other such entity.

Individual fishing quota (IFQ) means
the annuaj catch limit of sablefish or
halibut that may be harvested by a
Earson who is lawfulily allocated a

arvest privilege for a specific portion of
the total allowable catch of sablefish or
halibut.

IPHC means the International Pacific
Halibut Commission.

Person. as used in thig part, means
any individual who is a citizen of the
United States or any corporation, )
partnership, association, or other antity

{or their successor in interest), whether

or not organized or existing under the
laws of any state, that is & United States
cltzen. '
Quota share (QS) means a permit, the
face amount of which is used as a basis
for the annuai calcuiation of a person'’s

FQ.

Sablefish CDQ Reserve means 20
percent of the sablefish fixed gear TAC
for each subarea in the Bering Sea and
Aleutian Islands mansgement area for
which a sablefish TAC ia specified.

Trip, as used in thie part, means the
period of time from when a vessel
commences fishing until either the
vessel enters or leaves an IFQ regulatory
area, or the commancement of an IF(}
landipg, whichever occurs first.

United States citizen, as used in this
part, means:

(1) Any individual who is a citizen of
the United States at the time of
application for Q5; or

2) Any corporstion, partnership,
association, or other entity that would
have qualified to document a fishing
vagsel as a vesse] of the United States
during the QS qualifying years of 1988,
1989, and 1990.

§676.12 Relation to other laws.

(a) Foreign fishing. Regulations
governing foreign fishing for groundfish
in the Gulf of Alaska are set forth at 50
CFR 611.92. Regulations governing
foreign fishing for groundfish in the
Bering Sea and Alsutian Islands area ere
set forth at 50 CFR 611.93.

{(b) Halibut fishing. Additional
regulations governing the conservation
and managemsnt of Pacific halibut are
set forth at 50 CFR part 301.

{c) Domestic fishing for groundfish.
Additional regulations governing the
conservation and management of
groundfish in the EEZ of the Gulf of
Alaska and the Bering Sea and Aleutian
Islands area are set forth at 50 CFR parts
672 and 675, respectively, and at 50
CFR part 620. Persons fishing for

sablefish in the territorial sea and
internal waters of the State of Alaska
also should consult pertinent
regulations of the State.

§676.13 Pormits.

(a) General. (1) In addition to the
permit and licensing requirements
prescribed at 50 CFR parts 301, 672,
675, all fishing vesseis that harvest [FQ
halibut or IFQ-sablefish must have
onboard:

(i) A copy of an IFQ permit that
specifies tha IFQ regulatory area end
vessel category in which IFQ halibut or
IFQ) sablefish may be harvested by the
IFQ permit holder and & copy of the
most recent accompanying statement
sgemfym' i Ethe amount of each species

at may be harvested during the
current IFQ) fishing sesson; and

(ii} An original IFQ) card issued by the
Regional Director.

2) Any person who receives [FQ
halibut or IFQ sablefish from the
person(s) that harvested the fish must
possess a registered buysr permit,
axcept under conditions of paragraphs
{a){2}(i), (ii), or {iil) of this section. A
registered buyer permit also is required
of any person who harvests IFQ halibut
or IFQ sablefish and transfers such fish:

(i) In a dockside sale; :

(ii} Outside of an IFQ regulatory ares;

T

(tii) Qutside the State of Alaska.

(b) Issuance. (1) IFQ permite and
cards will be renewed or issued
annually by the Regional Director to
each person with approved QS for [FQ
halibut or IFQ sablefish allocated in
accordance with § 676.20 of this part.
Each IFQ permit issued by the Regional
Director will identify the permitted
person and will be accompenied by &
statement that specifies the amount of
IFQ halibut or [FQ sablefigh that person
may harvest from a specified IFQ
regulatory area using fixed gear and a
vessel of a specified vessel category. -
Each IFQ card issued by the Regional
Director will display an [FQ permit
number and the individual authorized
by the I[FQ permit holder to land IFQ
halibut or IFQ sablefish for debit egainst
the permit holder's IFQ.

(z')] Registered buyer permits will be
renewed or issued annually by the

O

Regional Director to persons that have a
registared buyer application approved
by the Regional Director.

{c) Duration. (1) An IFQ permit
authorizes the person identified on the
permit to harvest IFQ) halibut or [FQ
sablefish from a specified IFQ regulatory
area at any time during an open fishing
season during the fishing year for which
the IFQ permit is issued until the
amount harvested is equal to the
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amount specified under the permit, or
until it is revoked, suspended, or
modified undar 15 CFR part 904 [Civil
Procedures). An [FQ card authorizas the
individual identified on the card to land
1FQ halibut or IFQ sablefish for debit
ageinst the spacified [FQ permit unti!
the card expirss, or is revoked,
suspended. or modified under 15 CFR
past 804 (Civil Procedurss), or cancelied
on requast of the [FQ permit hoider,

(2) A registered buyer permit
authorizes the persan identified on the
permiit to receive ar makse an [FQ
landing by an IF(Q permit or card holder
at any time during the fishing year for
which it is issusd until the registered
buyer permit gxpires, or is revoked,
suspended, or modified under 15 CFR
part 804 {Civil Proceduras).

{d) Alterction. No person may aitar,
erase, or mutilats any [FQ permit or
card or registered buyer permit issued
under thig section. Any such permit or
card that has been intentionally altered,
erased, or mutilated is invalid.

(e} Transfer. The IFQ permits issued
undsr this section are not transferable
except as provided under § 676.21 of
this part. The IFQ cards and registered
buyer parmits issued under this saction
are not transfsrabla.

(P Inspection, (1) A legible copy of
any IFQQ permit issued under this
saction must be carried onboard the
vessel used by ths permitted persan to
harvest IFQ halibut or IFQ sablefish at
all times that such Bgh are retained
onboard. Except as specified in
§676.22(d) of this part, an individoal
that is issued an IFQ card must remain
onboard the vessel used to harvest IFQ
halibut or IF(Q) sablefish with that card
until all such fish are landed, and must
presant a copy of the [FQ permit and tha
original IFQ card for inspection an
request of any authorized officer, NMFS
enforcement aide. or m&umwd buyer.

{2) A legible copy of the registered
buyer permit must be present at the
location of an IFQ landing, and must be
made available for inspection on request
of any authorized officer or NMFS
enforcemeant aida.

(g} Permit sanctions. Procedures
goverming permit sanctions and denials
are found at 15 CFR part 804, subpart
D.

§676.14 Recordiweping snd reporting.

In addition to the recordkeeping and
reporting requiraments specified in 50
‘CFR parts 301, 672, and 675, the
following reports are required.

(a) Prior notice of IFQ lending. The
operator of any vessel making an IFQ
landing must notify the Alaska Region,
NMFS, nao less than 6 hours befors
landing TFQ halibut or IFQ sablefish,

unless permission to commence an [FQ
landing within 6 bours of notification is
granted by an authorized enfarcement
officer. Such notification of IFQ
landings must be made to the toll-free
talephone numboer specified on tha IFQ
permit between the hours of 06:00 and
24:00 Alaska local time. The nutification
must include the name and location of
the registared buyeris) to whom the IFQ
halibut or IFQ sablafish will be landed
and the anticipated date and time of

(b) IFQ landing report. Registared
buyers must report their IFQ landings in
the manner prescribed on the registared
buyer permit within 8 hours after all
such fish are landed and prior to
shipment or departurs of the delivery
vessel from the landing site.

(1) IFQ landings may be made anly
between the hours of 06:00 and 18:00

. Alaska local time unless permission to

land st a different time is grantad in
advance by a NMFS enforcemant officer
or NMFS enforcarnent aide. An IFQ
landing may continue after this time
period if it was started during the
period.

(2) All IFQ landings and all fish
retained onboard the vessel making an
IFQ landing are subject to verification,
inspection, and sampling by authorized
law enforcement officers, NMFS
enforcement aides, or observers.

{3) Informadon contained in a
complete IFQ landing report shall
include the date, time, and location of
the IFQ landing;: the names and permit
numbers of the [FQ card holder and
registered buyer: the product type
landed; and the fsh product weight of
sablefish and halibut landed.

(c) Shipment report. All registered
buyers, cther than those canducting
dockside sales, must report their
shi(rments or transfers of IFQ) halibut
and IPQ sablefish. A Shipment Report
must be submitted for any shipment or
transfer of IFQ halibut or I[FQ sablefish
to any location other than the location
of the IFQ landing. Such reports must be
submittad to thea NMFS, Alaska Region,
prior to shipment or transfar, in a
manner prescribed on the registered
buyer permit. Shipment Reports must
specify the species and product type
being shipped, the numger of shipping
units, fish product weight, the name of
the shipper and receiver, the name and
address of the consignee and consignor,
the.mode of ransportstion, and the
intended routs.

{1) A registored huyar must assure
that shipments of IFQ halibut or IFQ
sablefish from that registered buyer in
Alagka or in any IF() regulatory area to
8 destination outside Alaska or outside
an [FQ regulatory area do not commence

until the Shipment Report is received by
the Alaska Region, NMFS.

(2} A registered buyer must assure
that a copy of the Shipment Report or
a bill of iading that cantains the same
information accompanies tha shipment
to all points of sale in Alaska and to the
first point of sale outside of Alacka.

(d) Dockxide saies and outside
landings. (1) A person halding a vaiid
IFQ permit, IFQ card, and registered’
buyer permit may conduct dockside
sales of IFQ) halibut or IFQ sablefish to
persons who have not been issued
registered buyer permits. The person
making such an IFQ landing must
submit an [FQ) landing report in the
rnanner prescribed in parsgraph (b} of
this gaction before any fish are sold,
transferred, or removed from the

-immediate vicinity of the vessel with

which they were harvestad. A receipt
that includas the date of sals or transfer,
the registered buysr permit number, and
the fish product weight of the sablefish
or halibut transferred must be issued to
ali individuals receiving IFQ halibut or
IFQ) sablefish through a dockside sale.

{2) A person holding a valid IFQ
permit, IFQ card, and registered buyer
permit may conduct IFQ landings
outside of an [FQ regulatory area or the
State of Alaska to a person who does not
hold a registered buyer permit. The
person making such an [FQ) landing
must submit an IPQ landing report in
the manner prescribed in paragraph (b)
of this section. -

" (8) Transshipment. No person may
transship processed IFQ halibut or IFQ.
sablafish between vessels before
providing st least-24-brours advance
notification to a NMFS enforcement
officer that such transshipment will
occur. No person may transship
processed IFQ halibut or IFQ sablefish
between vessels at any location outside
the boundaries of a primary part listsd
in § 676.17 of this part.

() A copy of ell reports and receipts
required by this section must be
retained by registered buyers and be -
mada available for inspection by an
authorized officer or NMFS enforcemeant
aida for a period of 3 years.

§676.15 Vossel and gear identification.

Regulations pertaining to vessel and
gear markings and limitations are set
forth in 50 CFR part 301. 672.24, and
675.24.

§676.16 Generai prohibitions.

In addition to the prohibitions
specified in §§620.7, 672.7, and 675.7
of this chaptar, it is unlawful for eny
person 10 do any of the following:

(a) Fail to submit, or submit

inaccurate i tion on, any report,
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epplication, or statement required under
this part:

(b) Intentionally submit false
information on any report, application.
or statement required under this part:

(c} Ratain halibut or sabiefish caught
with fixed gear without a valid IFQ
permit and without an [FQ card in the
name of an individual onboard;

{d) Except as provided at § 676,17 of
this part, retain [FQ halibut or IFQ
sablefish on a vessel in excess of the
totai amount of unharvested IFQ,
applicable to the vessel category and
IFQ regulatory area in which the vessel
is operating, &and that is currently held
by ell IFQ card holders onboard the
vessel;

ie) Possess, buy, sell, or transport [FQ
halibut or IFQ sablafish harvested or
landed in violation of any provision of
this part:

() Make an IFQ landing without an
IFQ card in the name of the individual
making the landing;

{g) Possess on & vessel or land IFQ
sablefish concurrently with non-IFQ
sablefish, except that CDQ sablefish may
be possessed on a vessel and landed
concurrently with IFQ sablefish;

{h) Discard Pacific cod or rockfish that
are taken when IFQ halibut or IFQ
sablefish are onboard unless Pacific cod
or rockfish are required to be discerded
under §§ 672.20 ar 675.20 of this
chapter or uniess, in watars within the
State of Alaska, Pacific cod or rockfish
are required to be discarded by laws of
the State of Alaska;

{i} Transfer QS or [FQ (other then by
operation of law} without the prior
wtitten approval of the Regional
Director; :

(1) Harvest on any vessel mare [FQ
balibut or IFQ sablefish than are
authorized under § 676.22 of this part;

"(k) Maks an IFQ) landing other than
directly 1o (or by) a registered buyer;

(1) Discard halibut or sablefish caught
with fixed gear from any catcher vessel
when any IFQ card holder onboard
holds unused halibut or sablefish IFQ
for that vessel category and the IFQ
regulatory area in which the vessel is
operating unless discard:

{1) Of halibut is required under 50
CFR part 301;.

(2) Of sablefish is required under 50
CFR 672.20 or 675.20 or, in waters
within the State of Alasks, discard of
sablefish is required under laws of the
State of Alaska: or -

(3} Of halibut or sablefish is required
under other provisions of this part;

{m) Make an IFQ) landing without
prior notice of landing and before 6
hours after such notice, except as
provided at § 678.14(a) of this part;

(n) Sell or otherwise transfer catcher
vessal IF() axcept as provided at
§676.21 of this part;

(o} Operate & vessel as catcher vessel
and a freezer vessel during the same
fishing trip:

{p) Participate in a Western Alaska
Community Development Quota
program in violation of § 676.24 of this
part, submit information that is false or
inaccurate with a CDP application or
raquest for an amendmaent, or exceed a
CDQ as defined at § 676,11 of this part:
and

(q) Violate any other provision of this
part.

§676.17 Faciiitation of enforcement and
monitoring.

In addition to the requirements of
§§ 620.8 and 676.14 of this chapter, &n
IFQ landing must comply with the
provisions described in this section.

(8) Vessel clearance. Any person that
makes an IFQ landing at any location
cther than in an IFQ regulatory area or
in the State of Alaska must be a
registered buyer, obtain pre-landing
written clearance of the vessei on which
the IFQ halibut or IFQ sablefish are
transported to the IFQ) landing location,
and provide an estimated weight of IF()
halibut and IFQ sabiefish onboard to the
clearing officer. For vessels cbtaining
clearance at a port in Alaska, clearance
must be obtained prior to departing
waters in or adjacent to the State of
Alaska. For vessels obtaining clearance
at a port in Washington or ancther state,
the vessel must report to NMFS, Alaska
Region, the estimated weight of the IFQ
halibut and IFQ sablefish onboard and
the intended date and time the vessel

.will obtain clearance at the port in

Washington or another state. Such
reports must be submitted to NMFS,
Alaska Region, prior to departing waters
in or adjacent to the State of Alaska, and
in the manner prescribed by the
registered buyer permit.

1) Any person requesting a veasel
clearance must have valid IFQ and
registered buyer psrmits and one or
more valid IFQ cards onboard that
indicate that IFQ holdings are equal to
or greater than all [FQ halibut and IFQ
sablefish onboard. and must report the
intended date, timse, and location of IFQ
landing.

(2) Any person granted a vessel
clearance must submit an IFQ landing
report, required under § 676.14 of this
part, for all IFQ halibut, IFQ sablefish,
and products thereof that are onboard
the vessel at the first landing of any fish
from the.vessel.

(3) A vessel seeking clearance is
subject to inspection of all fish. log
books, permits, and other documents

onboard the vessel, at the discretion of
the clearing officer.

(4) Unless specifically authorized on
a case-by-case basis, vessel clearances
will be issued only by NMFS
anforcernent officers at any of the
following primary ports (geographic
location descriptions reserved):
Akutan
Bellingham
Cordova
Craig
Dutch Harbor/Unslaska
Excursion Inlet
Homer
Ketchikan
King Cove
Kodiak
Pelican

Petersburg
St. Peul

Sand Point
Seward
Sitka
Yakutat

(b) Overoges. Any person allocated
IFQ must not harvest halibut or
sablefish using fixed gear in any amount
greater than the amount indicated under
that person’s current IF() permit. Any
person that harvests [FQ halibut or [FQ
sablefish must hold sufficent unused
IFQ for the harvest before beginning a
fishing trip. Any [FQ balibut or [FQ
sablefish that is harvestad or landed in
excess of a specified IFQ will be
considered an “IFQ overage.” In . .
addition to any penalties that may be
assessad for exceeding an IFQ), the
Regional Director will daduct an
amount equal to the overage from IFQ
allocated in the year following
determination of the overage. This
overage adjustment to the annual IFQ
allocation will be specific to each IFQ
regulatory area for which an [FQ is
calculated, and will apply to any person
to whom the affectad IFQ is allocated in
the year following determination of an
overage. In addition. the landed value of
overages of the amount specified under
the IFQ permit of 5 percant or more
shall be subject to forfeiture.
Unharvested amounts of IFQ in any yesr
or IFQ regulatory area will nct be
realiocated.

§676.18 Penaities. '

Any parson committing, or a fishing
vessel used in the commission of, a
violation of the Magnuson Act or
Halibut Act or any regulation issued
under the Magnuson Act or Halibut Act,
is subject to the civil and criminal
penalty provisions and civil forfeiturs
provisions of the Magnuson Act or
Halibut Act, to part 621 of this chapter,
to 15 CFR part 804 (Civil Procedures),
and to other spplicable law. Penaities
include but are not lirnited to
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permanent of temporary sanctions to QS
and associated IFQ.

Subpart C—individual Flshing Quota
Management Measures

§676.20 Individual allocations.

The Regional Director shail annually
divide the total allowable catch of
halibut and sablefish that is apportioned
to the fixed gear fishery pursuant to 50
CFR part 301, 672.20 and 675.20, minus
the CIX reserve, emong qualified
halibut and sablefish quota
shareholders, respectively.

(a) Initial allocation of quota share
{QS). The Regional Director shall
initially assign to qualified persons
halibut and sablefish fixed gear fishery
QS that are specific to [F(} regulatory
areas and vesssl categories.

(1) Qualified person. As used in this
section, a "qualified person’’ means a
“person,” as defined in §676.11 of this
part, that owned a vesse] that made legal
landings of halibut or sablefish,
harvested with fixed gear, from any IFQ
reguiatory area in any QS qualifying
year. A person is a qualified person aiso
if (sihe leased a vessel that made legal
landings of halibut or sablefish,
harvested with fixed gear, from any IFQ
regulatory area in any ()S qualifying
year. A person who owns a vessel
cannot be a qualified person based on
the legal fixed gear landings of halibut
or sablefish made by a person who
leased the vessel for the duration of the
lease. Qualified persons, or their
successors-in-interest. must exist at the
time of their application for QS. A
former partner of a dissolved
partnership or a former sharsholder of a
dissolved corporation who would
otherwise qualify as a person may apply
for QS in proportion to his interest in
the dissolved partnership or
corporation. Sablefish harvested within
Prince William Sound. or under a State
of Alaska limited entry program, will
not be considered in determining
whether a person is a qualifiad person.

{i) A QS qualifying year is 1988, 1989,
or 1950.

{ii) Evidence of vessel ownership
shall ba limited to the following
documents, in order of priority:

(A) For vessels required to be
documented under the laws of the
United States, the U.S. Coast Guard
abstract of title issued in respect of that
vessel:

{B) A certificate of registration that is
determinative as to vessel ownership;
end ’

(C) A bill of sale.

(iii) Evidencae of a vessel lease shall be
limited to a written vessel leass
agreement or a notarized statement from

the vessel owner and leass holder
attesting to the existence of a vessel
loase agresment st any time during the
QS qualifying years. Evidence of a
vessel Isase must identify the leased
vessel and indicate the name of the
lease holder and the period of time
during which the lease was in effect.

(iv) Evidencs of ownership intersst in
a dissolved partnership or corporation
shall be limited to corporate documents
{0.g., articlas of incorporation) or
notarized statements signed by each
former partner, shareholder or director,
and specifying their proportions of
interest,

(v) As used in this saction, a "'legal
landing of halibut or sablefish" means
halibut or sablefish harvested with fixed
gear and landed in compiiance with
state and Federal reguiations in effect at
the time of the landing, Evidence of
legal landings shall be limited ta
documentation of state or Fedarai catch
reports that indicate the arnount of
halibut or sablefish harvested. the [PHC
regulatory area or groundfish reporting
area in which it was caught, the vessel
and gear type used to catch it, and the
date of harvesting, ianding, or reporting.
State catch reports are Alaska,
Washington, Oregon, or California fish
tickets. Federal catch reports are weekly
production reports required under
§§ 672.5(c) and 675.5(c} of this chapter.
Sablefish harvested within Prince
William Sound, or under a State of
Alasks limited entry program, will not
be considered in determining
qualification to receive (QS, nor in
calculating initial QS.

(2) Vessel categories. Vessel categories
include:

(i) Category A—freezer vessels of any
length;

{1i) Category B—catcher vessels
greater than 60 feet (18.3 meters} in
length overall;

{iii) Category C—catchoer vesssls less
than ar equal to 60 feet (18.3 meters} in
length overall for sablefish, or catcher
vessels greater than 35 feet (10.7 meters)
but less than or equal to 60 feet (18.3
meters) in length overall for halibut; and

(iv) Category D—catcher vessels that
are less than or equal to 35 feet (10.7
maeters) in length overall for halibut.

(b) Calculation of initial QS. The
Regional Director shall calculate the
halibut QS for any qualified person in
each IF(} reguistory area based on that
person’s highest total legal landings of
halibut in each IPHC regulatory erea for
arry 5 years of the 7-year halibut QS base
period 1984 through 1990. The Regional
Director shall calculate the sablefish QS
for any qualified person in sach IFQ
regulatory area based on that person's
highest total legal landings of sablefish

in each groundfish reporting ares for
any 5 years of the 8-year sablefish QS
base period 1985 through 1990. The
sum of all halibut QS foran [FQ
regulatory area will be the halibut QS
pool for that area. The sum of all
sablefish QS for ap IFQ regulatory area
will be the sablefish QS pool for that
area. Each initial QS calcuistion will be
modified to accommodate the CDQ
progrem prescribed at § 676.24 of this
art.
P (c) Assignment of QS to vessel
categories. Each qualified person's QS
will be assigned to s vessafcategnry
based on the length overall of vessel(s)
from which that person made fixed gear
legal landings of groundfish or halibut
in the most recent year of panticipation
and the product type landed. As used in
this paragraph, *'the most recent year of
participation’ means the most recent of
four calendar years in which any
groundfish or halibut were harvestad
using fixed gear, as follows: Calendar
year 1988, 1989, or 1990: or calendar
year 1991 prior to Septsmber 26, 1991.

(1) A qualified person’s QS wiil be
assignad to vessel category “A" if. at
any time during his/her most recent
year of participation, that person's
vessel processed any groundfish or
halibut caught with fixed gear.

{2) A qualified person's QS will ba
assigned to vessel category “B” if, at any
time during his/her most recent ysar of
participation, that person’s vessel was
greater than 60 feet (18.3 maters) in
length overall and did not process any
groundfish or halibut caught with fixed

ear.
8 {3) A qualified person’s sablefish QS
will be assigned to vessel category 'C™
if, at any time duringhis/her maost
recent year of participation, that
person's vessel was less than or equal to
60 fest (18.3 meters) in length overall
and did not process any groundfish or
halibut caught with fixed gear.

(4) A qualified person's halibut QS
will be assigned to vessel category *'C"
if. at any time during his/her most
recent year of participation, that
person’'s vessel was less than or equal to
60 feet (18.3 meters), but greater than 35
feet (10.7 meters), in length overall and
did not process any groundfish or
halibut caught with fixed gear.

(5) A qualified person’s halibut QS
will be assigned to vessel category *D"
if, at any time during his/her most
racent year of participation, that
person’s vessel was less than or equai to
35 feet (10.7 meters) in length overall
and did not process any groundfish or
halibut caught with fixad gear.

(6) A qualified person’s QS will be
assigned to each applicable vessel
category in proportion to the landings of
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halibut or sablefish made by that person
if, at any time during their most recent
yeer of participation, that person used
mors than one vessel in different -
categories.

{7) A qualified person’s QS for both
species will be assigned to the vessel
category in which groundfish were
landed in the most recent year of
participation if, at any time during that
year, thet persan landed helibut in one
vessel category and sablefish in a
different vessel category.

{8) A qualified person's halibut QS
will be assigned to the vessel category
in which groundfish were landed, or
vassel categories in proportion to the
total fixed gear landings of groundfish,
if. at any time during the most recent
year of participation, that person’s
vessel(s} makes no landing(s) of halibut.

{9) A qualified person’s sablefish QS
will be assigned to the vessel category
in which halibut and groundfish wers
landed, or vessel categories in
proportion to the total fixed geer
landings of halibut and groundfish, if, at
any time during the most recent year of
participation, that person’s vessel(s)
makes no landing(s) of sablefish.

(d) Application for initial QS. Upon
request, the Regional Director
make aveilable to any person an
application form for an initial allocation
of Q5. The application form sent to the

person requesting a QS allocation will
include ail data on that person’s vessel
ownership and catch history of halibut

and sablefish that can be relassed to the
applicant under current stats and
Federal confidentiality riles, and that
are available to the Regicnal Director st
the time of the rﬁt An application
period of no less 180 days will be
specified by notice in the Federal
Register and other information sources
that the Regional Director deems
appropriate. Compiste appiications
received by the Regional Director will
be acknowledged. An incomplete
application will be returned to the
applicant with specific kinds of
information identified thst are necessary
to make it compilete.

(1) Halibut and sablefish catch
history, vessel ownership or lease data,
and ather information supplied by an
applicant will be compared with data
compiled by the Regicnal Director. If
additional data presented in en
application are not consistent with the
data compiled by the Regional Director,
. the applicant will be notified of
insufficient documentation. The
applicant will have 80 days to submit
corroborating documents (as specified at
paragraph (8)(1) of this section) in
support of his/her application or to
resubmit a revised application. All

applicants will be limited to one
opportunity to provide corroborating
documentation or a revised application
in response to a notice of insufficient
documentation.

(2) Uncontested data in applications
will be approved by the Regional
Director. Based on these data, the
Regional Directar will calculate each
applicant’s initial halibut and sablefish
QS, as provided at paragraph (b) of this
section, for each IFQ regulatory erea,
respectively, and will add esch
applicant's halibut and sablefish QS for
an IFQ regulatory area to the respective
QS pool for that area. :

(3) Any applicant’s catch history or
other data that are contested by the
Regional Directar or another applicant
will prevent approvsl of QS amounts
that would result from the contested
data until discrepancies are resolved.
Amounts of QS will not be added to the
QS pool for any IF( regulatory area
until they are approved by the Regional
Director.

(e) Appeal of initial allocation. Initial
action on allocation of QS must be
appealed, pursuant to § 676.25 of this
part, within 80 days of the date any
allocation 18 issued or denied following
the process described in paragraph (d)
of this section. -

{0 Annual allocation of IFQ. The
Regional Directar shall assign halibut or
sablefish IFQs to each person holding
approved halibut or sablefish QS,
respectively, up to the limits prescribed
at §676.22 (o) and (f) of this part. Each
assigned IFQ will be specific to an IFQ
regulatory srea and vessal category, and
will represent the maximum amount of
halibut or sablefish that may be
hervested from the specified IFQ
regulatory area and by the person to
whom it is assigned during the specified
fishing year, unless the IF(] assignment
is changed by the Regional Director
within the fishing year because of an
approved transfer or because all or part
of the IFQ) is sarctioned for viclating
rules of this part.

(1) The annual allocation of [FQ to
any person (person p) in any IFQ
regulatory area (area a) will be equal to
the product of the total allowabie catch
of halibut or sablefish by fixad gear for
that area (after adjustment for purposes
of the Wastern Alaska Community
Development Quota Program) and that
person's QS divided by the QS pool for
that arsa. Overages will be subtracted
from a person’s IFQ pursuant to §876.17
of this part. Expressed algebraicaliy, the
annual IFQ allocation formula is as
follows:

IFQpa = [(fixed gear TAC,—CDQ
reserve,) x ((J5../QS pooljl—
overage of IFQ..

(2) For purposes of calculating IFQs
for any fishing year, the amount of a
person’s QS and the amount of the QS
pool for any IFQ regulatory area will be
the amounts on record with the Alaska
Region, NMFS, as of nocn, Alaska local

* time, on January 31 of that year.

(3) The Regicnal Director shall issue
to each QS heider, pursuant to §676.13
of this part, an [FQ permit accompanied
by a statement specifying the maximum
amount.of halibut and sablefish that
may be harvested with fixed gear in a
spacified IFQ regulstory area and vessel
category as of January 31 of that year.
Such IFQ permits will be sent by
certified mail to each QS holder at the
address on record for that person after
the beginning of each fishing year but
prior to the start of the annual [FQ
fishing season.

(8) Quota sheres allocated or permits
issued pursuant to this part do not
represant either an absolute right to the
regource or any interest that {s subject
to the “takings” provision of the Fifth
Amendment of the U.5. Constitution.
Rather, such quota shares or permits
represant only a harvesting privilege
that may be revoked or amended subject
to the requirements of the Magnusan
Fishery Conversation and Mansgement
Act and other applicable law.

§878.21 Transfor of QS and IFQ.

Any person that is allocated QS or
IFQ, either injtially or by subsequent
approved trensfar, may sell, leasa, or
otherwise transfer all or part of their QS
or [FQ to another person only in
accordance with the transfer restrictions
and procedures described in this
section,

{a) The QS and IFQ assigned to any
vassel category is not transferrable to
any other vessel category,

(b) The QS assignaed to any catcher
vessel category may be transferred only
to individuals who are U.S. citizens and
IFQ crew members or to persons that
recaive an initial allocation of catcher
vessel QS, except thet only individuals
may receive transferred catcher vessel
QS for halibut in IFQ regulatory area 2C
or for sablefish in the [FQ regulatory
area east of 140° west longituds. An
initial allocation of catcher vessel QS to
an individual may be transferred to a
solely-owned corporation that is owmed
by the same individual.

(c) The Regional Director must ba
notified of any transfer of QS or IFQ by
inheritance, court order, security
agreement, or other operation of law.
Any person that receives QS in this
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manner may not use the [F(Q resulting
from it to harvest halibut or sablafish
with fixed gear without first obtaining
the approval of the Regional Director
under paragraph (e) of this section. Any
person that receives QS in this maoner
may apply to transier QS to an eligibis
applicant subject to the transfer
restrictions and procedures described in
‘this section.

(d) Transfers of catcher vessel QS
approved by the Regional Director
cannot be made subject to & lease or any
condition of repossession or resaie by
the person transferring QS except as
provided for leasing in paragraph (f) of
this section or by court order or as part
of a security agreement. The Regtonal
Director may request a copy of the sales
contract or other terms and conditions
of transfer batween two persons as
supplemantary information to the
transfer application.

[e) T ure. The transfer of
QS or IFQ shall not be effective for
purposes of harvesting halibut or
sablefish with fixed gear until a transfer
application is approved by the Regional
Director. The Regional Director shall
provide a transfer application f:drm to
any person on request. Approv
transfers will change the affacted
pfarsons' (315' arél“&nccounts an t}m date
of approval, an persons applying
for transier will be given notice oma
transfer approval, and IFQ permits if
necessary, by mail posted on the date of
approval unless another communication
mode is requasted on the transfer
application. Applicants whose transfers
were not approved will be similarly
informed of the reason for disapproval.

(1) Transfer approval criteria. A
transfer of QS or IFQ for purposes of
harvesting halibut or sablefish with
fixed gear will not be spproved until the
Regional Director has determined that:

&; The person who is appiying to
transfer GS or IFQ is the same person
who received the QS or IFQ either by
initial allocation or subsequent
approved transfer, or i a4 parson who
ﬁally acquired the QS through

eritance, court arder, gecutity
agreement, or other oi:mration of law;

{ii) The person applying to receive
transfarred QS or IFQ has a transfor
aligibility application, containing
currently accurate information,
approved by the Regional Director;

Eii) The proposed transfer will not
. cause the person who wauld receive QS
to exceed the use limits specified at
§676.22 of this part;

{iv) Both persons have their notarized
signatures on the transfer application
form, unless the transfer is by
inheritance, conrt order, security
agreement, or other operation of law;

(v) There are no fines, civil penalties,
or other payments due and owing or
outstanding permit sanctions resuiting
from Federal fishery violations
involving either person;

(vi} The person applying to recsive
transferred QS or IFQ currently exists;

and

{vii) Other pertinent information
raquested on the transfer application
form bas been supplied to tha
satisfaction of the Regional Director.

{2) Transfer eﬁfz‘b?ﬁty application. All

ersons who apply to receive QS or IFQ)

transfer must have a transfer

eﬂgibujty application, containing
currently accurate informatian,
approved by the Regional Director. The
Regional Divector shall provide a
transfer eligibility epplication form to
any person on request. Applicants may
request either an Individual IFQ Crew
Member Eligibility Application ora
Corporate/Partnership or Other Entity
Eligibility Application. Persons who are
not individ must resubmit a transfer
eligibility application if there is a
change in the corporation or partnership
as described in §8786.22 of this part.
Approved transfer eligibility applicants
will be informed by certified mail of
thetr transfer eligibility. A disapproved
transfer eligibility application wilt be
returned to the applicant with an
explanation of why the application was
disapproved. Reasons for disapproval of
a transfer eligibility application may
include, but are not Limited to:

(i) Fewer than 150 days of experience
working as an [FQ crew member;

{ii) Lack of compliance with the U.S.
citizenship or corparate ownership
requirements spacified by the definition
of (‘;Bamon" at § 676.11 of this part;

) An Incomplete eligibility
application; or
Ev) Fines, civil ties, or other

payments dus and owing or outstanding
permit sanctions resulting from Federal
fishery violations.

(f ing QS (applicable until
January 2, 1997). A person may transfer
by leass no more than 10 percent of his/
her total catcher vessel QS for any IFQ
ragulatory ares to one or more othar
persons for any fishing year. A QS lease
shall pot have effect until approved by
the Regional Director. The Regional
Director shall change QS or [FQ
accounts affected by an approved QS
lease transfer and issue any n

BCESSAry
- [FQ permits. Approved (S leases must

comply with all transfer requirements
specified in this section. Applications to
transfer by lease QS that is under
sanction will not be approved. All lease
transfors will ceass to have effect on
Dacembesr 31 of the year for which they
are epproved.

§676.22 Limitations on use of QS and IFG.

. () The QS or [FQ specified for one
IFQ regulatory area and one vessal
category must not be used in a different
IFQ regulatory area or vesssl category,
except as provided in paragreph {i)(3) of
this section.

(b} Halibut IFQ must be used only to
harvest halibut with fishing gear
authorized at 50 CFR part 301, Sablefish
fixed gear [FQ must not bs used to
harvest sablefish with trawl gear in any
IFQ} reguiatory ares, or with pot gear in
any IFQ) reguiatory area of the Gulf of
Alaska,

{c} Any individual who harvests
halibut or sablafish with fixed gear

must:

(1) Have a valid IFQ} card;

{2) Beﬁ 2h1ngbmrd the vessel at Ell times
durin operations: an

(3} Sign any required fish ticket or
IFQ landing report for the amount of
halibut or sablefish that will be debited
against the IF(} associated with their
¥Q card. .

(d) The requirement of paragraph (c)
of this section for an individual I[FQ
card holder to be onboard during fishing
operations and to sign the [FQ landing
raport may be waived {n the event of
extreme personal emergency involving
the IFQ user during s fishing trip. The
waiving of these requirements
apply only to IFQ halibut ar IFQ
sablefish retained on the fishing trip
during which such a:nu;Fency occurred.

(e) Sablefish QS use. No parson,
individually or collectively, may use an
amount of sablefish QS greater than 1
percent (0.01) of the combined total
sablefish QS for the Guif of Alaska and
Bering Sea and Aleutian Islands IPQ
regulatory areas, uniess the amount in
excess of tliaYBMt (0.01) was received
in the initial allocation of QS. In the IFQ
regulatory area east of 140° west
longitude, no person. individually or
collectively, may use mors than 1
percent {0.01) of the total amount of Q3
for this area, uniess the amount in
excess of 1 percent {0.01) was received
in the initial allocation of QS."

(f) Halibut QS use. Unless the amount
in excess of the following limits was
received in the initial allocation of
halibut QS, no person, individually or
collectively, may use more than:

{1) One percent (0.01) of the tatal
amount of halibut QS for IFQ regulatory
area 2C;

(2) One-half percent {0.005) of the
total amount of halibut QS for IFQ
regulatory areas 2C, 3A, end 3B,
combined: and

(3) Ome-half percent (0.005) of the
total amount of halibut QS for IFQ
regulatory areas 44, 4B, 4C, 40, and 4E,
combined.
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(g) H transferred QS would result in
an IFQ that is greater than the use limits
specified in paragraphs (e) and (f) of this
saction, then any necessary adjustment
to the [FQ account based on such QS
will be issued for only the maximum
IFQ allowed under these limits.

(h) Vessel limitations. (1} No vessel
may be used, during any fishing year, to
harvest more than one-half percent
{0.005) of the combined total catch
limits of halibut for IFQ regulatory areas
2C, 3A, 3B, 4A, 4B, 4C, 4D. and 4E,
axcept that, in IFQ regulatory area 2C,
no vessal may be used to harvest more
than 1 percant (0.01) of the halibut catch
limit for this area; and

(2) No vessel may be used, during any
fishing year, to harvest more than 1
percent (0.01) of the combined fixed
gear TAC of sablefish for the Gulf of
Alaska and Bering Sea and Aleutien
Islands [FQ regulatory areas, except
that, in the IFQ regulatory area east of
140° west longitude, nd vessel may be
used to harvest more than 1 percent
(0.01) of the fixed gear TAC of sablefish
for this area.

(3} A person who receives an
approved IFQ allocation of halibut or
sablefish in excess of these limitations -
may neverthsless catch and retain all of
that IFQ} with a single vessel. However,
two or more persons may not catch and
rotain thair IFQs with one vesssl in
excass of these limitations.

(i) Use of catcher vessel IFQ. In
addition to the requirements of
paragraph (c) of this section, catcher
vessel IFQ) cards must be used only by
the individual who holds the QS from
which the associated IFQ is derived,
except as pravided in paragraph (i}{1) of
this section.

{1) An individual who receives an
initial allocation of catcher vessel QS
does not have to ba onboard and sign
IFQ landing reports if that individual
owns tha vessal on which IF(} sablefish
or halibut ars harvested, and is
represented on the vessel by a master
smployed by the individuai who
received the initfal allocation of QS.

(2) The exemption provided in
paragraph (1)(1) of this section does not
apply to individuals who receive an
initial allocation of catcher vessal QS for
halibut in IFQ regulatory area 2C or for
sablefish QS in the IFQ regulatary area
east of 140° west longitude, and this
exemption is not transferable.

(3} Catcher vessel IFQ may be used on
a freezer vessel, provided no frozen or
otherwise processed fish products are
onboard st any time during a fishing trip
on which catcher vessel IFQ is being
used. A catcher vessel may not land any
IFQ species as frozen or otherwise
processed product. Processing of fish on

the same vessel that harvested those fish
using catcher vessei QS is B;ahibitad.

li} Use of catcher vessel IFQ by
corporations and partnerships. A
corporation or partnership that receives
an initiai allocation of catcher vessel QS
may usa the IFQ resuiting from that QS
an! any additionsl QS acquired within
the limitations of this section provided
the corporation or partnership owns the
vessel on which its IFQ is used, and it
is represented on the vessel by a master

-empioyed by the corporation or

partnership that received the initial
allocation of QS. This provision is naot
transferable and does not apply to
catcher vessel QS for halibut in IFQ
regulatory area 2C or for sablefish in the
[FQ regulatory area east of 140° west
longitude that is transferred to a
corporation or partnership. Such
transfers of additional QS within these
areas must be to an individual pursuant
to § 676.21(b) of this part and be used
pursuant to paragraphs (c) and {i) of this
section.

{1) A corporation or partnership,
except for a publicly-held corporation,
that receives an initial allocation of
catcher vessel QS loses the exemption
provided under paragraph (j} of this
section on the effective date of s change
{n the corporation or partnership from
that which existed at the time of initial
allocation. -

{2) For purposes of this paragraph, "a
change in the corporation or
partnership” means the addition of any
new shareholder(s) or partner(s}, except
that a court appointed trustee to act on
behalf of a shareholder or partner who
becomes incepacitated is not a changs
in the corporation or partnership.

{3} The onal Director must be
notified of a change in a corporation or
partnership as defined in this paragraph
within 15 days of the effective date of
the change. The effective date of change,
for purposes of this paragraph. is the
date on which the new shareholder{s) or
ranner{s) may realize any corporate

iabilities or benefits of the corporation
or partnership.

4) Catcher vessal QS and IFQ
resulting from that QS held in the name
of a corporation or partnership that
changes, as defined in this paragraph,
must be transferred to an individual, as
Erescribed in §676.21 of this part,

afore it may be used at any time after
the effactive date of the change.

§676.23 IFQ fishing season.

(a) The fishing period(s) for IFQ
balibut are established by the IPHC and
are specified at 50 CFR part 301,
Catches of halibut by fixed gear at times
other than during the specified fishing
periods must be treated as prohibited

species as prescribed at §§672.20(s) and
675.20{c) of this chapter.

{b) Directed fishing for sablefish using
fixed gear in any [FQ regulatory area
may be conducted at any time during
the period from 00:01 Alaska Local
Time on March 1 through 24:00 Alaska
Local Time on November 30. Catches of
sablefish by fixed gear during other
pericds may be retained up to the
directed fishing standards specified at
§§672.20(g) and 675.20(h) of this
chapter if an individual who holds a
valid IFQ card and unused [FQ is
onboard when the catch is made.
Catches of sablefish in excess of the
directed fishing standards and catches
made without IFQ must he treated in the
same manner as prohibited species.

§678.24 Wastern Alaska Community
Development Quota Program.

(a) Halibut CDQ Program. The
Secretary will annuaily withhold from
IFQ allocation the proportions of the
halibut catch limit that are specified in
this paragraph for use as a CDQ.
Porticns of the CDQ for each specified
IPHC regulatory area may be ailocated
for the exclusive use of an sligible
wastern Alaska community {n
accordance with a COP approved by the
Governor in consultstion with the
Council and approved by the Secretary.

" The proportions of the halibut catch

limit annually withbeld for purposes of
the CDQ program, exclusive of issued
QS. are as follows for each area:
(1) In IPHC regulatory area 4B, 20 -

arcent of the annual halibut quota shall
ga made available for the halibut CDQ
program to eligible communities ‘
physically located in or proximate to
this regulatory area. For the purposes of
this section, *‘proximate to” an IFHC

. regulatory area means within 10

nautical miles from the point where the
boundary of the IPHC regulatory erea
intersects land. .

(2) In IPHC regulatory erea 4C, 50
percent of the halibut ma shail be
made availabla for the halibut CDQ
program to eligible communities
physically located in IPHC regulatory
area 4C,

(3) In IPHC regulatory erea 4D, 30
percent of the halibut quota shail be
made available for the halibut CDQ
program to sligible communities located
in or proximate to IPHC regulatory areas

4D and 4E. :

{4) In IPHC regulatory area 4E, 100
percent of the halibut quota shall be
made available for the halibut CDQ
program to communities located in or
proximate ta IPHC regulatory area 4E. A
trip limit of 6.000 pounds (2.7 metric
tons) will apply to halibut CDQ
harvesting in IPHC regulatory area 4E.
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(b) Sablefish CDQ Program. In the
notices of proposed and firial harvest
limit specifications required under
§ 675.20(a) of this chapter, the Secretary
will specify 20 percent of the fixed gear
aliocatian of sablefish in sach Bering
Sea and Aleutian Islands subarea, as
provided under § 575.24(c) of this
chapter, as a sablefish CDQ reserve,
exclusiva of issuad QS. Portions of the
CDQ reserve for each subarea may be
allocated for the exclusive use of
specific western Alaska communities in
accordance with CDPs approved by the
Governor in consultation with the
Council and approved by the Secretary.
The Secretary will allocate no more than
12 percent of tha total CDQ for all
subareas combingd an any oll:e applicant
with an approve: () application.

(c) Smup%f Alaska CDSP
responsibilities. Prior to granting
approvail of a CDP recommended by the
Governor, the Secretary shall find that
the Govarnor approved the CDP aRer
conducting st least one public hearing,
at an appropriate time and location in
the geographical area concerned, 8o as
to ailow all interested persons an
opportunity to ba heard. The hearing(s)
an the CDP do not have to be held on
the actual documents submitted to the
Govemnor uader paragraph (d) of this
saction. Such hearing(s) must cover the
substance and content of the proposed
CDP in such a manner that the genaral
public and the affected parties have a
reasonable opportunity to understand
the impact of the CDP. The Governor
must provide reasonable public notice
of hearing date{s) and location(s). The
Governor must make available for
public review, at the time of public
notice of the hearing, all materials in
posseszion of the State of Alaska that are
pertinent to the hearing(s) and that may
be released under State and Federal
confidentiality laws, The Governor must
include a transcript or summary of the
public hearing(s} with the Governor's
recommendations to the Secretary in
accordance with this section. At the
same timae this transcript is submitted to
the Secretary, it must be made available,
upon request, to the public. The public
hearing held by the Governor will serve
as the public hearing for purposes of
Secretarial review under paragraph {e)
of this section.

{d} CDP application. The Governor,
after consultation with the Council,
shall include in his written findings to
the Secretary recommending approval of
a sablefish/halibut CDP, that tha COP
meets the requirements of these
reguiations, the Magnuson Act, the
Alaska Coastal Management Program,
and ather applicable law. At a
minimum, the submission must discuss

the determination of a community as
eligible;: information regarding
community development. including
goals and objectives; business
information; and a statement of the
managing organization's qualifications.
For purposes of this section, an eligible
community includes any community or
group of commuunities that meets the
criteria set out in paragraph {f}{2) of this
section. Applications for a CDP must
include the following information:

(1) Comumunity development
information. Comrmunity developmant
information includes:

(i) The goals and objectives of the
CDP;

{1i) The allocation of sablefish or
halibut CD(Q requestad for each subarea
defined at §675.2 of this chapter and for
each [PHC regulatory area;

(iii) The length of time the CDQ}
allocation will be necessary tg achieve
the goais and objectives of the CDP,
including a project schedule with
measurahle milestones for determining

progress; e a

{iv} The number of individuals to be
employed under the CDP, tha nature of
the work provided, the number of
employes-hours enticipated per year,
and the avajlability of labor from tha
applicant's communitylies); .

v) Description of the vocational and
esducational training programs that a
CDQ) allocation under the CDP would
generate;

(vi) Description of existing fishery-
releted infrastructure and how the CDP
would use or enhancs existing
harvesting or processing capabilities,
support facilities, and buman resources;

vii) Description of how the CDP
would generate new capital or equity for
the applicant's fishing or processing
operations:

{viii) A plan and schedule for
transition from reliance on the CDQ
allocation under the CDP to salf-
sufficiency in fisheries; and

(ix) A description of short-term and
long-term benefits to the applicant from
the CDQ allocation.

(2) Business information. Business
information includes:

{1) Description of the intended method
of harvesting the CDQ allocation, -
including the types of products to be
produced; amounts ta be harvestad;
when, where, and how harvesting is to
be conducted; and names and permit
numbers of the vessals that will ba used
to barvest the CDQ allocation; :

(il) Description of the target market for
sale of products and competition
existing or known to be developing in
the target markst;

{iii) Description of business
rolationships between all business

partners (i.e., persons who have a
financial interest in the CDQ project), if
any, including arrangements for

. management, audit control, and a plan

to {)mvam quota overages;
iv) Description of profit sharing
arrangements; ‘

(v) Description of all funding and
financing plans;

(vi) Description of joint venture
arrangements, loans, or other
partnership arrangements, including the
distribution of proceeds among the
parties;

{vii} A budget for implementing the

P;

(vili) A list of all capital equipment;

{ix) A cash flow and break-aven
analysis; and

(x) A balance sheet and tncome
statement, including profit, loss, and
return on iovestment on all business
ventures within the previous 12 months
by the applicant and/or the managing
o ization,

3) Statement of managing
organization’s qualifications,

i) Statement of the managing
organization's qualifications includes
information regarding #s management
structure end key persannel, such as
resumes and refersnces;

(ii) Description of how the managing
organization is qualified to manage a
CDQ allocation and prevent quata
overages; For purposaes of this section, a
qualified managing organization means
any organization or firm that would
assumae responsibility for. ing all
or part of the COP and would meet the
following criteria:

{A) Documentation of supé:ort from
each commusity represented by the
applicant for a CDP through an official
letter of support appraved by the
governing body of the community;

{B) Documentation of a legal
relationship between the CDP applicant
and the maneging organization that
clearly describes the responsibilities
and obligations of each party as
demonstrated through a contract or
ather legally binding agreement: and

(C) Demonstration of management and
technical expertise necessary to carry
out the CDP as proposed by the CDP
application {e.g., proven business
experience as sbhown by a balance and
income statement, including profit, loss,
and the return on investment cn all
business ventures within the-previous
12 months by the management
o ization).

a) Secretarial review and approval of
CDPs. (1) Upon receipt by the Secretary
of the Governor’s recommendation for
approval of proposed CDPs, the
Secratary will raview the record to
determine whether the community



Federal Register / Vol. 58, No. 215 / Tuesday, November 9, 1993 / Rules and Regulations 59411

aligibility critaria and the evaluation
criteria set forth in paragraph (f} of this
section have been mat. The Secretary
shall then approve or disapprove the
Governor's recommendation within 45
deys of its receipt. In the svent of
approval, the Secretary shall notify the
Govemnor and the Council in writing
that the Gavernar's recommendations
far COPs are consistent with the
community eligibility conditions and
evaluation criteria under paragraph (f}
of this section and other applicabie law,
including the Secretary’s reasons for
approval. Publication of the decision,
including the percentage of the sablefish
and halibut CDQ reserves allocated to
each CDP, and the availability of the
findings will appear in the Federal
Register. The Secretary will allocate no
more than 12 percent of the sablefish
CD() reserve to any one applicant with
an approved CDP. A community may
not cancurrently receive more than one
halibut CDQ or maore than one sablefish
CDQ, and only one appiication for each
type of CDP per community will be
accepted.

{2} If the Secretary finds that the
Governor's recommendastions for halibut
and sablefish CDQ allocations are not
consistent with the criteria set forth in
these regulations and digsapproves the
Governor's recommendations, the
Secretary shall so advise the Governor
and the Council in writing, including
the reasons thareior. Publication of the
decision will appear in the Federal
Register, The CDP applicant may submit
a revisad CDP to the Governor for
. submission to the Secretary. Review by
the Secretary of a revised CDP
application will be in accordance with
the provisians set forth in this section.

(f) Bvaluation criteria. The Secretary
will approve the Governor's
recommendations for halibut and
sablefish CDPs if the Secretary finds the
CDPs are consistent with the
requirements of this part, including the

following:

(lleI;'.En CDP application is submitted
in compliance with the application
procedurss described in paragraph {d) of
this section;

(2) Prior to agproval of a CDP
recommended by the Governor, the
Secretary will review the Governor's
findings as to bow each community{ies)
mest the following cxiteria for an
eligible community in paragraphs
((2)(i), (i}, {iii), and (iv} of this section. -
The Secretary has determined that the
‘communities listed in Table 1 of this
section meat these criteria; howsver,
communities that may be eligible to
submit CDPs and receive halibut or
sablefish CDQs are not limited to those
listed in this table. For a community to

be eligible, it must meet the following

 criteria:

(i) The community must be located
within 50 nautical miles from the
baseline from which the breadth of the
territoriai sea is neasured along the
Bering Sea coast from the Bering Strait
to the most western of the Aleutian
Islands, or on an island within the
Bering sea: A community is not eligible
if it 18 located on tha coast of the
Chukchi Sea or the Gulf of Alaska even
if it is within 50 nautical miles of the
baseline of the Bering Sea;

{ii} The community must ba certified
by the Secretary of the Interior pursuant
to the Alaska Native Claims Settlement
Act (43 U.S.C. 1601 et seq.) to be a
native village;

{ili) The residents of the community
must conduct mare than one-half of
tneir current commercial or subsistance
fishing effart in ths watars surrounding
the community; and

(iv) The community must not have
previously developed harvesting or
processing capahility sufficient to
suppaort substantial groundfish fishaeries
participation in the BSAI, except if the
community can show that benefits from
an approved CDP would be the only
way to realize a return from previous
investments. The communitiss of
Unalaska and Akutan are excluded.
under thiz provision;

(3) Each CDP application
demonstretas that a qualified managing
organization will be respansible far.th
harvest and use of the CDQ allocation
pursuant to the CDP;

(4) Each CDP application
demonstrates that its managing
organization can effectively prevent
exceeding the CDQ allocation;

(5) The Govsmor has found for each
recommendad CDP that:

(i} The CDP and the managing
organization are fully described in the
CDQ application, and have ths ability to
succasagdly meet the project milestones
and scheduls;

(ii) The managing organization bas an
adequats budgat for implementing the
CDP, and that the CDP is likely to be’
successful;

(iii) A qualified applicant has
submitted the CDP application and that
the appilicant and managing
organization have the support of sach
community participating in the
proposed CDQ project as demonstrated
through an official letter approved by
the governing body of each such
community; and

{iv) That the following factors have
besn considared:

{A) The number of individuals from
applicant communities who will be

employed under the CDP, the natute of
their work, and career advancement;
{B) The number and percentage of
low-income persons residing in the
applicant communities, and the
economic opportunities provided to
them through empioyment under the

CDP;
(C} The number of communities
cooperating in the application;

) The reiative banefits to be derived
by paniciﬂlﬁng commupities and the
specific plans for developing a sali-
sustained fsheries economy; and

(E) The success or fallure of the
applicant and the managing
organization in tha execution of a prior
CDP (e.g., exceeding a CDQ) allocation or
any other related violation may be
considered a failure and may result in
partially or fully preciuding a CDP from
8 future CDQ) allocation);

(6) For purposes of this paragraph (f),

* applicant” means:

q(i) A iocnlp Eshennan'n arganization
from an eligible community ear group of
aligible communities, that is
incorporated under the laws of the State
of Alaska, or under Fedaral law, and
whose board of directors is composed of
at least 75 percent resident fishermen of
the community (or group of
communities) that is an
application; or .

ii) A local economic development
organization in ted under the
laws of the Stats of Alaska, or under
Federal law, specifically for the purpose
of designing and implementing a CDQ
project, and that has a board of directors
composed of at least 75 percent resident
fishermen of the community {or group
of communities) that is (are) making an
application;

7) For the purpose of this paragraph
(£, “resident fisherman" means an
individual with documented
commercial or subsistence fishing
activity who maintains a mailing
address and permanent domicile in the
commumity and is eligible to receive an
Alaska Permanent Pund dividend at that
address; and

(8) If a qualified applicant represents
maore than one community, the board of
directors of the spplicant must include
at least one m from each of the
communities represanted.

{(g) Monitoring of CDPs. (1) Approved
CDPs for halibut and sablefish are
required to submit annual reparts to the
Governor by June 30 of the year
following CDQ allocation. At the
conclusian of a COP, a final report will
be required to ba submitted to the
Governor by june 30 of ths finai year of
CDQ allocation. Annual reports for
CDPs will include information
describing how the CDP has met its
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milestones, goals, and objectives.. The
Governor will submit an annual report
to the Secretary on the final status of sll
concluding CDPs, and recommend
whether allocations should be
continued for those CDPs that are not
yet concluded. The Secretary must
notify the Govarnorin writing of receipt
of the Governor's annual report,
accepting or rejecting the annual report
and the Governor's recommendations on
the continuance of CDPs. If the
Secretary rejects the Governor’s annual
report, the Secretary will return the
Governor's annual report for revision
and resubmission ta the Secretary.

{2} If en applicant requests an increase
in an existing halibut or sablefish CDQ)
allocation, the applicant must submit a
new CDP application for review by the
Governor and approvai by the Secretary
as described {n paragraphs (d) and {e) of
this section.

(3) Amendments to &8 CDP will require
written notification to the Governor and
subsequentapproval by the Governor
and the Secretary before any change in
a CDP can occur. The Gavernor may
recommend to the-Secretary that the
request for an amendment be approved.
The Secretary may notify the Govarnor
in writing of appraval or disapproval of

.the amendment. The Gavernor's
recommendation for approval of an
amendment will be deemed approved if
the Secretary does not potify &e
Govearnor in writing within 30 days of
receipt of the Governor's
recommendation. If the
determines that the CDP, if changed,
would no longer meet the criteria under
paragraph (f) of this section, the
Secretary ghall notify the Governor in
writing of the reasons why the
amendmsnt cannot be approved.

(i) For the purposes o section,
amendments are defined as substantial
changes in a CDP, including, but not
limited to, the following:

{A) Any change in tha relationships
among the business partners;

{B) Any changa in the profit sharing
arrangements among the business .

‘partners, or eny change to the budget for
the CDP; or

(C} Any change in management
structure of the project, including any
change in audit procedures or control.

(ii} Notification of an amendment to a
CDP shall include the following
information: -

{(A) Description of the proposed
change, including specific pages and
text of the CIJP that will be changed if
the amendment is approved by the
Secretary; and

{B) Explanation of why the change is
necessary and appropriate. The
explanation should identify which

" Register along wi

findings, if any, made by the Secretary
in :‘:Eproving the CDP may need to be
modified if the amendment is approved.
(h) Suspension or termination of o
CDP. (1) The Secretary m!:{. at any tima,
partielly suspend, suspend, or terminate
any CDP, upon written recommendation
of the Governor setting out his reasons,
that the CDP recipient is not complying
with the regulations of this part. After
review of the Governot's
recommendation and reasons for a
partial suspension, suspension, or
termination of a8 COP, the Secretary will
notify the Gavernor in writing of
approvat or disapproval of the
Governor’s recommendsation. In the
event of approval of the Governar’s
recommendation, the will
publish an announcement in the
Federal Register that the CDP has been
partially suspended, suspended, or
terminated along with ressons therefor.
(2} The Secretary also may partially
suspend, suspend, or terminats any CDP
at any time if the Secretary finds a
recipient of a CDQ ailocation pursuant
to the CDP is not complying with the
regulations of this part or other
regulations or provisions of the
Magnusan Act or other applicable law
ar if the Fishery Management Plan for
the Groundfish Fishery of the Bering
Ses and Alsutian Islands Areais
amended. Publication of suspension or
tarmina tionwﬂl:mpearinthal-‘edenl
the reasons therefor.
{3) The ennual report for multi-year
CDPs, which is required under
paragraph (g} of this section, will be
used by the Governar to review each
CDP to determine if the CDP and CDQ
allocation thereunder should be

. continued, decreased, partially

ended, suspended, or terminated
under the followling circumstances:

(i) If the Governor determines that the
CDP will successfully meet its goals and
abjectives, the COP may continue
without any action.

(ii) If the Governor determines that a
CDP has not successfully met its goals
and objectives, or appears unlikely to
become successful, the Gavernor may
submit a recommendation to the'
Secretary that the CDP be partially
suspended, suspended, or terminated.
The Governor must set out in writing
his reasons for recommending
suspension or termination of the CDP.

"After review of tha Governor's

racommendation and reasons therefor,
the Secretary will notify the Governor in .
writing of approval or disapproval of his
recommendation. The Secretary will
publish a notice in the Federal Register
that the CDP has been suspended or,
with reasons therefor, terminated.

(i) Compensation for CDQ allocations.
(1) The Regional Director will
compensate persons that receive a
reduced haligut QS in IPHC regulatory
areas 4B, 4G, 4D, or 4E because of the
halibut CDQ) program by adding halibut
QS from IPHC regulatory areas 2C, 3A,
and 3B. This compensation of halibut
QS from areas 2C, 3A, and 3B will be
allocated in proportion to the amount of
halibut QS foregone dus to the CDQ
allocation authorized by this section.

(2) The Regicnal Director will
compensate persons that receive a
reduced sablefish QS In any Bering Sea
and Aleutian Islands IFQ) regulatory area
because of the sablefish CDQ program
by taking sablefish QS from the IFQ -
regulatory areas of the Gulf of Alaska
and allocating it in proportion to the
losa suffered by persons in the BSAI
area. Such additional compensation of
sablefish QS will ba allocated in
proportion to the amount of sablefish
QS foregone due to the CDQ allocation
suthorized by this section.

(3) Compensation of halibut and
sablefish (S foregone due to the CDQ
program will occur only in the first year
of fishing under the IFQ program. and
determination of persons and the
amounts to be compensated will be
based on the QS pool for all areas a8 of
noon, Alaska local time, on January 31
of the first year of fishing undar the IFQ
P (j) Limitations on use of COQ. (1)
Fishing for CDQ halibut with fixed gear
under an approved CDQ allocation may
begin on the effsctive date of the
allocatian, except that CDQ fishing may
occur only during:the fishing pericds
specified in 50 CFR part 301. Fishing for
CDAQ) sablefieh with fixed gear under an
approved CD( allocation may begin on
the effactive date of the aliocation,
except that CDQ directed fishing may
occur only during the IFQ fishing
season specified in § 676.23 of this part.

(2) CUQ permits. The Regional
Director will issue a CDQ permit ta the
managing organization responsible for
carrying out an ,:Sfm“d CDQ project.
A CDQ permit will authorize the
managing organization identified on the
permit to barvest halibut or sablefish
with fixed gear from a specified area. A
copy of the CIDQ permit must be carried
on any fishing vessal operated by or for
the managing organizatien, and be made
available for inspection by en
authorized officer. Each CDQ permit
will be non-transferable and will be
effective for the duration of the CDQ
project or until revoked, suspended, or
modified.

" (3) CDQ cards. The Regional Directar
will issue CDQ cards to all individuals
named on an approved CDP application.
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Each CDQ card will identify a CDQ
permit number and the individual
authorized by the managing
organization to land halibut or sablefish
for debit against its CDQ allocation.

(4) No person may alter, erase, or
mutilate any CDQ permit or card or
registared buyer permit issued under
this section. Any such permit or card
that has been intentionally altered,
erased, or mutilated wiil be invalid.

{5) All landings of halibut or sablefish
harvested under an approved CDQ
project must be landed by a person with
a valid CDQ) card to a person with a
valid registered buyer permit, and
reported as prescribed in § 676.14 of this

art. Dockside sales and outside
Emdings of halibut and sablefish under
an approved CD(Q} program also may be
made in compliance with § 676.14(d) of
this part.

TABLE 1 to § 676.24—Communities
Initiatly Determined To Be Eligibls To
Apply for Community Development
Quotas _

Aleutian Region N

1. Atka

2. Pelse Pass
3. Nelson

4. Nikolski

5. St Geotgo
6. St. Paud

Hering Strait -

1. Brevig Miasion
2. Diomede/inalik
3. Elim

10. St. Michael
11. Stebbins
12. Taller

9. Port Heiden/Maschick
10. South Naknek

11. Sovonoski/King Salmon
12. Togiak
13. Twin Hills

Southwest Coastal Lowilands

. Alakanuk
. Chefornak

DO NG

11. Kwigillingok
12. Mekoryuk

11. Newtok

14. Nightmoute

15. Platinum

16, Quinhagak

17. Scammaon Bay
18. Sheldon’s Palnt
19. Toksook Bay
20, Tununzk

21. Tuntutuliak

§678.25 Detarminations and appeais.
[Reserved)

[FR Doc. §3-27128 Filed 11-8-93; 8:45 ami
BALNG COOER 3E10-12-

Nationai Oceanic and Atmospheric
Administration -

50 CFR Part 675
[Docket No. $21183-3021; LD, 110493A] -

Groundfish of the Gering Sea and
Aleutian islands Ares

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
ACTION: Prohibition of retention. *

SUMMARY: NMFS is prohibiting retention
of Pacific cad in the Bering Sea and
Alputian islands management area -
(BSAI). NMFS is requiring that
incidental catches of Pacific cod be
treated in the same manner a8

prohibited species and discarded at sea -

with 8 minimum of injury. This action
is necessary because the totai allowable
catch (TAC) for Pacific cod in the BSAL
has been reached.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.Lt.), November 7, 1993, until 12

. midnight A.Lt., December 31, 1993,

FOR FURTHER INFORMATION CONTALCT:

Andrew N. Smoker. Resource
Management Specialist, Fisheries
Management Division, NMFS, 907-586—
7228.

SUPPLEMENTARY INFORMATION: The -
groundfish fishery in the BSAI exclusive
economic zons is managsd by the
Secretary of Commerce according to the
Fishery Management Plan for the
Groundfish Fishery of the BSAI (FMP}
prepared by the North Pacific Fishery
Management Council under authotity of
the Magnuson Fishery Conservation and
Management Act. Fishing by U.S.
vassels is governed by regulations
implementing the FMP at 50 CFR parts
620 and 875.

In accordance with § 675.20(a), tha
final 1993 initial specifications (58 FR
8703, February 17, 1993) and
subsequent reserve release (58 FR
14172, March 16, 1993) established the
TAC specification for Pacific cod in the
BSAl as 164,500 metric tons. Tha
directed fishery for Pacific cod was
closed on May 11, 1993 (58 FR 28522,
May 14, 1993}. The Director of the
Alaska Region, NMFS$. has determined,
in accordance with §675.20(a)(9), that
the TAC for Pacific cod in the BSAI has
been reached. Therefare. NMFS is

iring that further catches of Pacific .
‘in the BSAI be treated as a .
prohibited species in accordance with
§675.20(c}, and is prohibiting its -
retention effective from 12 noon, A LtL,
November 7, 1983, until 12 midnight,
A.Lt., December 31, 1993,

Classification

This action is takea under 50 CFR
675.20. ~

List of Subjects in CFR Part 675

Fisheries, Reporting and
recordkeeping requirements.

Authority: 16 U.5.C. 1801 et seq.

Dated: November 4, 1993.
David 5. Crestin, -
Acting Director, Office of Fisherias
Conservotion and Management, Nationai -
Marine Fisheries Service.
[FR Doc., 93-17514 Filed 11—4-03; 12:22 pm|
BILLING CODR 3810-23-40





